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_ACCEPTANCE. See Negotiable Instruments, 1, 2. 


ACTIONS. 


1. Betting on horse race, money lost recovered, though bet 
through another, who winner believed was owner. Doyle 
vs. McIntyre, 673. 
See Negotiable Instruments, 1,3; Contracts, 2-3; Estates, 4; 
Corporations, 14; Torts, 5. 


ADMINISTRATORS AND EXECUTORS. 


1. Citation to settle is all pleadings necessary. Brantley, adm’z, 
vs. Greer, gdn., 11. 

2. Citation to account, equivalent to bill in equity. Ibid. 

3. Judgment making administrator party to judgment against 
deceased, binds him, and’is prima facie evidence against 
sureties. Bennett, ord’y, vs. Graham, adm’r, et al., 211. 

. Sureties not bound to pay debt adjudicated not to exist against 
estate. Ibid. 

. Indemnify attorneys in paying over collection, individual con- 
tract of administrator binding. Clarke vs. Alexander & 
Wright, 500. 

. Fees, administrator may contract to pay, for counsel for estate. 
Tilly, adm’r, vs. Griffin, 535. 

. Fees, administrator cannot bind estate for, where sued to re- 
cover or secure trust in his hands. Jbid. 

. Returns admissible to show disposition of fund. bid. 

. Guardian ad litem for minor legatees, executor appointed, on 
application to sell because impossible to carry out will, not 
make decree invalid. Sharp, adm’r, et al. vs. Findley et al., 
654. 

. Sale not stopped, after order granted, unless for special reason. 
Bailey vs. Ross, adm’r, et al.,771. 

. Clerk of superior court being administrator without bond, no 
ground for injunction, Ibid, 
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12. Commissions as administrator of one estate not recovered out 
of another. TIbid. 

13. Surviving partner, suit against not brought in four years, dis- 
charges adminis(rator of deceased. McNaught & Co. vs. Bos- 
tick, adm’r, 782. 

14, De son tort insolvent, set-off of debt of estate against individ- 
ual claim. Harwood vs. Andrews, 784. 


See Inheritance. 


ADVANCEMENTS. 

1. Intestacy, advancements only accounted for in cases of. Hug- 

gins vs. Huggins, ex’r, et al., 66. 
. Gift changed to advancement by consent. Wallace, adm’r, et 

al. vs. Owen et al., 544. 

3. Charged on book, afterwards destroyed, with statement that he 
did not wish children to account, considered by jury. Ibid. 

4. Acceptance necessary to make advancement. Ibid. 


5. Statements of father that he did not wish children to account, 
and that he would tear up memorandum, admissible. bid. 


ALBANY. 


1. Tax railroad property, no power to. City of Albany et al. vs. 
Sav., Fla. & W. Rwy., 158. 


ALLEGATA AND PROBATA. See Charge of Court, 12; Amend- 
ment, 8. 


ALLEYS. See Streets and Sidewalks. 


AMENDMENT. 
1. Records, judgments and processes, power of court to amend. 
Brady, gdn., vs. Brady, 71. 
2. Iilegality, new grounds not added, unless unknown before. 
Inman, adm’r, vs. Miller, Jr., 293. 
. Illegality amended by perfecting original grounds. bid. 
. Refusal or failure to renew insurance, count for, not added to 
suit on parol renewal. Roberts vs. Germania F. Ins. Co. et 
al., 478. 
. New cause of action or misjoinder of causes, amendment not 
open to objection in this case. Rice, sung ptnr., vs. Caudle, 
605. 
. Parties added by amendment in equity. Epping vs. Aiken, 
682. 
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7. Bill of exceptions amended by adding plaintiffs in error from 
record. Ibid.; Sharp, adm’r, ct al. vs. Findley et al., 654. 


8. Allegata and probata, amendment in setting out telegram, so 
as to make correspond, proper. Western Union Tel. Co. vs. 
Shot ter, 760. 


9. Bill of exceptions amended by adding defendants in error from 
record; but must be served. Cameron, adm’r, vs. Sheppard 
et al., 781. 
10. Did not materially alter bill against trader in this case. Coates 
& Co. vs. Allen et al., 787. 


AMICUS CURIE. See Practice in Supreme Court, 10. 


ARBITRATION AND AWARD. 
1. Submission construed to only cover questions who shall take 
crops, and what pay forthem. Pike vs. Stallings, 860. 
. Award sufficiently certain in this case. Ibid. 
3. Appearance at arbitration waives notice and similar points. 
Ibid. 
. Appearance of wife by husband as agent, sufficient. Ibid. 


. Estop from attacking irregularities, receipt of what was awarded 
‘will. Ibid. 


ASSAULT AND BATTERY. See Criminal Law, 50, 53. 
ASSIGNMENTS. 


1. Chose in action assigned, other than notes, etc., is subject to © 
equities at transfer, and subsequently, unless notice be given. 
Clay vs. Banks et al., 363. 


. Mortgage assigned to person bound to pay,is extinguished. 
Ibid. 


. Same: assignment by party bound to pay conveys nothing. 
Ibid. 


‘ Assignees of bank, allegation surplusage, in suit on negotiable 
note by holders. Nutting vs. Hill et al., assignees, 557. 


. Set-off against assignees, in order to use claim against bank as, 
should allege notice. Ibid. 


ATTACHMENT. 
1. Removed to United States Court, claim also removed. Hoch- 
stadter Bros. vs. Harrison et al., 21. 


2. Equitable attachment by injunction and receiver, on removal 
from state pending bill. Zpping vs. Aiken, 600. 
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3. Claim under attachment, not affected by judgment subsequently 
rendered. Cecil & Thrasher vs. Gazan, 631. 


. Judgment in personam, though attachment dismissed, where 
service had or notice given. Hendriz, adm’r., vs. Cawthorn, 
742. 

. Service acknowledged by attorney, authority presumed, unless 
contrary shown. Ibid. 

6. Billin aid of attachment, where stock fraudulently transferred 
to trust estate to avoid debts. Lathrop & Co, vs. McBurney & 
Hollingsworth et al., 815. 

7. Grounds of, under §3297, must be sworn to positively. Brown 
& Co. vs, Massman Bros. & Co., 859. 


ATTACHMENT FOR CONTEMPT. 


1. After rule absolute against sheriff, same grounds not set up 
against attachment. Mize, sh’ff, v8. Blalock, 861. 


ATTORNEY AND CLIENT. 

1. Advice which amounts to joining in misapplication of corporate 
property. Simmons vs. Camp, 54. 

2. Estoppel by such advice. Ibid. 

3. Trustee being one of three plaintiffs, taking entire fee from trust 
is a diversion, and attorney is liable. Bigham vs. Culeman, 
trustee, 176. 

. Absence of counsel not favored as ground for continuance. 
Poppell vs, State, 276. 

. Fees included in mortgage, foreclosure for. McCall vs. Walter, 
287. 

. Fees allowed sheriff’s attorney, on money rule. bid. 

-. Demand not necessary before suit for collection not paid over 
to client, Shepherd, Hooper & Co. vs. Crawford, ez’r, 458. 

. Demand necessary to recover twenty per cent for withholding 
payment. Ibid. 

. Onus of accounting for collection shown is on attorney. Ibid. 

. Payment to deceased attorney shown by debtor, if original debt 
barred. bid. 

. Remarks, discretion in not restricting. Green vs. State, 487. 

. Rule against attorney, party furnishing evidence and defending 
by counsel has notice of. Clarke vs. Alezander & Wright, 500. 

. Indemnity, contract of, given to attorneys to cause them to pay 
over money collected ; all paid except small amount supposed 
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15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


INDEX. $71 


enough to meet another claim; on rule, more recovered ; at- 
torneys may recover on contract. Ibid. 

Same: indemnity contract given by administrator individually, 
binding. bid. 

Fees, administrator may contract to pay for representing estate. 
Lilly, adm’r, vs. Griffin, 535. 

Fees, administrator sued to secure and recover trust, not bind 
estate for. Ibid. 

Fees, no special issue made as to, in this case. did. 

Fees not allowed out of fund to attorney representing fi. fa., 
bringing money into court merely by levy and sale. Mitch- 
ell vs. Atkins & Co. et al., 680. 

Argument, who entitled to open and conclude Rattaree vs. 
Morrow, 528; Broach vs. Kelly, 698. 

Authority to acknowledge service presumed, unless contrary 
shown. Hendrix, adm’r, vs. Cawthorn, 742. 

Acknowledging service, attorney afterwards becoming admin- 
istrator of defendant, general judgment in attachment good. 
Ibid. - 

Solicitor pro tem. of county court, having orders for fees, may 
rule sheriff for money from fines and forfeitures. Mize, sher- 
iff, vs. Blalock, 861. 


See Attachment, 7. 


AUDITOR. 


1. 


% 
3. 


4. 


5. 


Disqualified from awarding costs to, judge is not by kinship. 
Brantley, adm’x, vs. Greer, gdn., 11. 


Reference to, in discretion of court. Lilly, adm’r, vs. Griffin, 535. 


Report of auditor prima facie correct. Keaton, ex’r, et al. vs. Mayo, 
649. 


Presumption of correctness may be rebutted by evidence re- 
ported by auditor. Ibid. 

Presumption rebutted by aliunde testimony, if no evidence re- 
ported. Ibid. 


AUGUSTA. 
1. Justice courts have jurisdiction over whole city. Thomas vs, 


Lawton, 244. 


‘ 


BAILMENTS. 
1. Horse hired, damaged negligently, recovery. Hawkins vs. Haynes, 


40. 
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2. Loss shown, burden on bailee. bid. 


BANKRUPTCY. 


. Exemptien in, not subject to levy, Brady, gdn., vs. Brady, 71. 

. Exclusive jurisdiction in Federal court. bid. 

. Discharge not attacked except in court granting it. bid. 

. Mortgage foreclosure, effect of bankruptcy on. bid. 

. Exemption, family have no interest in. bid. 

. Fiduciary debt, receipt of bonds to be returned, with interest 
for their use, is not. Grannis vs. Cubbedge, Hazlehurst & Co., 
582. 

. Fiduciary debt, executor, auctioneer, factor or commission 
merchant failing to pay. did. 

. Not presumed involuntary or proceedings irregular. Woodward 
et al. vs. Bivins, 589. 

. Sale of homestead by assignee, no ejectment to recover. bid. 

. Judgment after discharge on debt provable in bankruptcy, 
binds. Smith, adm’r, vs. Cook, 705. 


BANKS. 


1. Negotiable note sued on by holders, allegation that they were 
assignees of bank, surplusage. Nutting vs. Hill et al., a88’ees, 
557. 

2. Citizens’ Bank of Georgia incorporated by acts 1870, 1872. Ibid. 

3. Deposit account purchased, to set-off against negotiable note 
sued by holder or assignee, must allege notice. bid. 


BETTERMENTS. See Set-of', 7-9. 
BETTING. See Actions, 1. 


BONA FIDES. See Vendor and Purchaser, 2. 
BOND FOR TITLES. See Title, 2, 4. 


BONDS. See Guardian and Ward,1; Administrators and Executors,. 
3, 4; Municipal Corporations, 10 (city bonds); Principal and 
Surety, 4, 5. 


BOUNDARIES. See Deeds, 1. 


BROKER. See Principal and Agent, 2, 7,8. 
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BURDEN OF PROOF. See Attorney and Client, 9; Jury and Jurors, 


9; Evidence, 47. 


BURGLARY. See Criminal Law, 35, 38, 46. 


CASES CITED. See Table of Cases Cited, immediately following Fndex. 


CERTIORARI. 


1. 


Final judgment in writing off interest, where a question of law. 
Carnes vs. Mattor, 515. 


CHARGE OF COURT. 


1. 


Knowledge presumed from uttering forged paper shortly after 
making, charge that, is not expression of opinion. Hagar, 
alias Clark, vs. State, 164. 


. Request covered by charge, refusal not work new trial. Big- 


ham vs, Coleman, trustee, 176; Holdridge vs. Cubbedge, 254; Mo- 
Lain vs. State, 279; Central R. R. vs. DeBray, 406. 


3. Request inapplicable, though good law, refused. bid. 


4. Impeachment, law of charged, proper to refuse to charge that 


jury should be governed by evidence, not by statements of 
counsel. Bigham vs. Coleman, trustee, 176. 


. Error, but not hurting, no reversal. Cincinnati & Ga. R. R: v8. 


Mims et al., 240. 


. Charge as a whole correct. Central R. R. vs. DeBray, 406. 


. Not based on evidence, not given. S., Fla. & W. Rwy. ve. 


Stewart, 497 ; Day vs. Case et al., 866. 


. Inaccuracies do not necessitate new trial. Johnson vs. Latimer, 


470. 


. Presumption in favor of charge, if not sent up. Ibid.; Bénton 


vs. Horsley, 619; McGruder et al. vs. State, 864. 


. Payment being real issue, request to charge that transfer was 


issue, properly refused. Wilkinson & Wilson vs. Thigpen, 497. 


. In writing requested, telling jury so, not require new trial. Wé- 


13. 
14. 


son & Bro. vs. White, 506. 


. Allegata, charge should not hold case strictly to, where evidence 


let in without objection. Semble. Sav., Fla. &d W. Rwy. vs. 
Barber, 644. 


Opinion expressed as to facts, new trial properly granted. did. 
Charge as a whole erroneous. Hawk vs, Leverett et al., 675. 


CHARTER. See Corporations. 
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CHOSE IN ACTION. See Assignments, 1; Mortgage, 6, 7. 


CLAIMS. 

1. Not removable to United States court. Ho:hetuiter Bros. vs. 
Harrison et al., 21. 

2. Removable, where claim interposed to attachment, and latter 
removed, Ibid, 

3. Attachment, claim under, not affected by subsequent judgment. 
Cecil & Thrasher vs. Gazan, 631. 
See Judgments, 3. 


CODE, 
1. Adoption by constitution of 1868 did not adopt errors. City of 
Atlanta et al. vs. Gate City Gas Ligt Co., 106. 
. §3363 repeals §3362, whereconflicting. Purker vs. Stambaugh et 
al,, 735. 
3. Error in marginal reference. bid. 


COLLATERAL SECURITY. See Corporations, 14-19. 


COMITY OF STATES. 
1. Separate estate in Georgia, not become statutory trust estate 
in Alabama, on removal. Grote et al., gdns., vs. Pace,adm’r, 
et ul., 231. 
2. What necessary to bring property within statutory system. 
Ibid. 


. Law of domicile controls as to personalty. bid. 
. Rights fixed by law of state where married; removal affects 
subsequent acquisitions only. bid. 
5. Citizen of Alabama has same lien for materials furnished here 
as citizen of Georgia. Thurman, adin’r, vs. Kyle, 628. 


CONSIDERATION. See Contracts, 1,8, 23; Fertilizers, 2; Promis- 
sory Notes,1, 2, 4. 


CONSTITUTIONAL LAW. 

1. Charter granted before 1877 not affected by new constitution, 
though no organization till after. City of Atlanta et al. v8. 
Gate City Gas Light Co., 106. 

2. Code, adoption of by constitution of 1868, did not adopt errors. 
Ibid. 

3. Votes to be cast in district of residence, constitutional. Dyson, 
ord’y, vs. Pope, 205. 
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. Title of act, what sufficient to cover body. Howell vs, State, 224. 

. Title to prohibit sale of liquors in certain limits, what included 
under. Ibid. 

. Subject-matter, only one proper. did. 

. Same: liquor prohibited, act may declare what is included. 
Ibid. 

. Local prohibition in different places, in same act, valid. Ibid. 

. Practice of departments of government considered. bid. 

. Plain and obvious, unconstitutionality of act must be. bid. 

. Private ways only granted on necessity, on just compensation. 
Board Comm’rs Bibb Co. et at. vs. Harris, 250. 

. Judgment on tort is not contract which may not be impaired } 
aliter, if on contract. McAfee et al. vs. Covington et al., 272. 

. Convict leases, act allowing, constitutional. Geo. Pen. Oos., etc., 
ts. Nelms, prin. keeper, et al., 301. 

. Convicts turned over to M. & N. G. R. R., resolution requiring, 
unconstitutional. bid. 

. Vested right to labor of convicts, lessees have. bid. 

. Repeals by implication, do they exist, under constitution of 
1877? Quzere? Central R. R. vs. Hamilton, 461. 

. Local act, where general act exists, prohibited. Oounty of 
Dougherty et al. vs. Boyt et al., 484. 

. Same: counties and towns, election as to creating debt, how 
held. bid. 

. Same: reviving dead local act is same as passingnewone. Ibid 

. School teachers, mode of payment not to apply in county, upon 
recommendation of grand jury, not unconstitutional. Mur- 
phey vs. Educational Board, etc., 856. 


. Proviso that act shall not operate in county, on recommenda- 
tion of grand jury, not void, as repugnant to body of act. 
Ibid. 


22. School fund appropriated to general support of common schools 
by constitution of 1877. Semble. Ibid. 


CONTINUANCE. 
1. To obtain testimony, when proper. Sav., Fla. & W. Rwy. vs, 
Morton et al., 24. 
2. Absence of counsel, as ground, not favored. Poppell vs. State, 
276. 
3. Witnesses and counsel absent, when continuance proper. 
Dowda vs. State, 481. 


v 71-56 
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CONTRACTS. 


1. 


2. 


Consideration to suppress prosecution, bad; aliter, to secure 
money collected. Wheaton vs. Ansley, 35. 


Torts and contracts, suit on compared. S. W. R. R. 0s. Thorn- 
ton, 61. 


. Election to sue on tort or contract. bid. 


. Judgment on tort is not contract which cannot be impaired. 


McAfee et al. vs. Covington et al., 272. 


. Judgment on contract is aliter. Ibid. 
. Convict leases valid andbinding. Geo. Pen. Cos., etc., vs. Nelms, 


prin: keeper, et al., 301. 


. Forfeit for non-payment of ground rent, re-entry and sale, equi- 


table right of first granted to excess of proceeds above debt. 
Laurence et al. vs. Mayor, ete., of Suv. et al., 392. 


. ‘‘Futures,’’ contract for are gaming contracts. Cunningham 


vs. Nat'l B’k of Aug., 400. 


. “‘Future”’ contracts void in hands of bona fide holder. Ibid. 
. New contract, receiving note under contract to remit, and 


placing same to ‘‘credit,’’ is not. Hall’s S. F. Cotton Gin Co. 
vs. Black, assignee, et al., 450. 


- Demand made for more freight than agreed on, purchaser could 


repudiate contract of purchase. Johnson vs. Latimer, 470. 


. Parol renewal of insurance void. Roberts vs, Germania F. Ins. 


Co. et al., 478. 


3. Indemnify attorneys in paying over collection to administrator, 


contract to, recovery had on, when. Clarke vs, Alexander & 
Wright, 500. 


. Same: individual contract of administrator binding. bid. 
. Damages for breach, only what is natural in usual course of 


things recovered. Geo. R. R. vs. Hayden, 518. 


. Fiduciary debt, receipt of bonds, to be returned with interest . 


for use, does not create. Grannis et al. vs. Cubbedge, Hazlehurst 
& Co., 582. 


. Damages for breach of contract to give agent exclusive terri- 


tory to sell. Rice, sung. pinr., vs. Caudle, 605. 


. Place of execution controls as to construction and remedies. 


Thurman, adm’r, vs. Kyle, 628. 


. Gambling, money lost recovered, though bet through another. 


Doyle vs. McIntyre, 673. 


. Partnership, contract construed to create. Epping vs. Aiken, 


682. 
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. Consideration for conveyance, blaster losing eyes in service of 
lessee of owner of rock-quarry, settlement of is. Orusselle vs. 
Pugh, 745. 

. Injured blaster given house by owner of quarry, and after seven 
years dispossessed, is tort. Ibid. 

3. Parol contract to convey land, specific performance not decreed, 
except when. Beall et al., ex'rs, vs. Clark et al., 818. 

- To convey land on payment to be made from profits of same, 
not binding. did. 

. Sale, contract of rescinded, and suit brought for amount paid, 
hire of property set-off. Wilson vs. Burks, 862. 


See Debtor and Creditor, 2. 


CONVICTS. See Penitentiary. 
CORPORATIONS. 


1. Misapplication of assets by corporator, who is surety on com- 
pany’s note, prevents recovering contribution from co-surety. 
Simmons vs. Camp, 54. 

2. Misapplication, co-surety joining in, liable to contribute. bid: 


. Charter presumed accepted, after being applied for. City of 
Atlanta et al. vs. Gate City Gas Light Co., 106. 

. Charter, forfeiture of for non-user, under Code, §1676, not ap- 
ply to legislative grants. bid. 

. Misuser or non-user of charter not set up collaterally as forfeit- 
ing. Ibid. 

». Charter granted under constitution of 1868, failure to organize 
until after 1877 not make new charter under new constitution 
necessary. Ibid. 

. Gas company, right granted to use streets without consent of 
city. Jbid. 

. Delegate power to amend charter, can legislature? Quare? 
Ibid. 

Foreign, residence of agent not give jurisdiction to garnish. 
Schmidlapp vs. La Confiance Ins. Ob. et al., 246. 

. Convicts, lessees of, called corporations, state not take advan- 
tage of fact; nor railroad claiming under state. Geo. Pen. 
Cos., etc., v8. Nelms, prin. keeper, et al., 301. 

. Nul tiel corporation, plea not lie to suit on negotiable note by 
holders, though alleging them to be assignees of bank. Wut- 
ting vs, Hill et al., assignees, 557. 

. Citizens’ Bank of Georgia incorporated by acts of 1870 and 
1872. Ibid, 
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13. Charter rights to condemn private property strictly construed. 
Ala. Great So. R. R. vs. Gilbert, 591. 


14. Stock beyond charter limit issued and placed as collateral by 
directors, action of deceit lies against them. Nat. Ex. B’k. 
vs. Sibley et al., 726. 

15. Stock held as collateral, holder not member of company. bid. 

16. Stock, illegal issue of, whether corporation or directors liable, 
not decided. bid. 

17. Stock hypothecated illegal, Jaches in discovering not inferred 
from lapse of time within statute of limitations. béd. 

18. Stock hypothecated illegal, dealings with company not estop 
from suing directors for deceit. did. 

19. Corporate existence not in question, under action of deceit 
against directors for hypothecating illegal stock. Ibid. 

20. Corporate existence may be called in question by party not a 
member. Ibid, 

21. Fraud inducing purchase of stock, relief in equity. City Bank 
of Macon et al. vs. Bartlett et al., 798. 

22. Stockholder induced to take stock by fraud, cannot avoid con- 
tract if he derived benefit or acted as stock-holder after notice. 
Ibid. 

23. Fraudulent transfer of stock to trust estate to avoid debts, bill 
in aid of attachment proper. Lathrop & Oo. vs. McBurney & 
Hollingsworth et al., 815. 


See Municipal Corporations. 


COSTS. See Auditor 1; Practice in Supreme Court 24; Municipal Cor- 
p orations, 13, 14. 


COUNTY MATTERS. 


1. Indebtedness, election to create, how held. County of Dough- 
erty et al. vs. Boyt et al., 484. 


2. Claims against county presented in writing in twelve months, 
must be. Powell vs. County of Muscogee, 587; Murphey vs. 
Educational Board, etc., 856. 


3. Conversations with members of board not sufficient. did. 
See Taz 4; Fences; Roads and Bridges. 


CRIMINAL LAW. 


1. Indictment, irregularity in, waived, cannot object to testimony 
under. Thomas vs, State, 44. 


2. Venue, what allegation of sufficient. bid, 
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Indictment, what allegation of murder sufficient. bid. 


. Indictment found at illegal term, not ground for demurrer. 
McRae vs, State, 96. 


. Indictment, what sufficiently technical. bid. 


. Mob, sayings and acts admissible. did. 


. Escape, offer of money to allow, admissible. bid. 

. Robbery, threat to prosecute, except for unnatural crime, not 
constitute force. Bussey vs. State, 100. 

. Robbery, force accompanying threats constitutes. bid. —_— 

. Case weakened by character of testimony. Mitchell vs. State, 
128. 

. Dying declarations, what necessary to their admission. Jdid.; 
McLain vs. State, 279. 

. Dying declarations prima facie admissible, character of utter- 
ances left to jury. Ibid. oo 

. Messages purporting to come from defendant to deceased dined 
messengers, inadmissible. did. 

. Conversations in defendant’s absence and with no notice to 
him, inadmissible. Ibid. 

. Concocted statement in advance inadmissible for party making 
them ; aitier against him. did. 

. Res gestae, sayings of wounded person while being carried off. 
Ibid. 

. Acts and threats of person acting in concert with aggressor ad- 
missible. did, 

. Reasonable doubt whether defendant acted under reasonable 
fear, acquits. did. 

Forgery, evidence sufficient to show. Hagar, alias Olark, vs, 

State, 164. 

. Bad writing no defence to forgery. Ibid. 

. Uttering forged paper shortly after made, knowledge presumed. 


22. Prohibition in certain localities constitutional. Howell os. State, 
224. 


23. Perjury, fact untrue, but believed true, not guilty. Thomas vs. 
State, 252. 

24. Indictment for perjury insufficient in this case. Ibid. 

25. Murder, verdict contrary to evidence. Lee vs. State, 260. 

26. Larceny after trust, two kinds of. Soule vs. State, 267. 

27. Larceny after trust, venue at place of demand. bid, 
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28. Larceny after trust, railroad ticket with coupons to be used and 
balance returned. Ibid. 


29. Statement of defendant, weight is for jury. Poppell vs. State, 
276. 
30. Statement, no penalty for untruthfulness. Ibid. 


31.°Cause of death, witness knowing facts may state. McLain vs. 
State, 279. 


32. Identity of deceased as charged and proved, forjury. (‘‘W. 
F. S.” in indictment, ‘‘Freeman S.”’ proved.) Ibid. 


33. Murder, sufficiently shown. Jbid. 
34. Reasonable fears, doctrine fully given. bid. 


35. Burglary, possession of goods soon after, unaccounted for, suf- 
ficient to convict. Lundy vs. State, 360. 


36. Trespass and larceny not of same genus; evidence showing 
larceny, no conviction for trespass. Sevy vs. State, 361. 


. Seduction case, continuance to obtain evidence, when proper. 
Dowda vs, State, 481. 


Recommendation to mercy in burglary case, judge not bound 
to regard; not error to so state. Green vs. State, 487. 


. Jury dispersing, leaving written verdict with foreman, new 
trial, unless no injury shown. Silvey vs. State, 553. 


. Recognizance, sureties not relieved by arrest and giving bail 
for another offence. West et al. vs. Colquitt, gov’r, 559. 


- Same: aliter, if principal kept in jail. bid. 
42. Voting after paying tax to constable holding fi. fa., on election 
day, not criminal. Austin, Jr., vs. State, 595. 
43. Construed strictly penal laws are. bid. 
Intention to violate law wanting in this case. bid. 


45. Recorder’s judgment reversed on certiorari, judgment against 
city for costs. Mayor, etc., of Macon vs. Hoge, 696. 


46. Burglary, corpus delicti and recent possession unexplained 
makes prima faciecase. McGruder et al. vs. State, 864. 


. Joint trial by agreement, each defendant reserving right to 
testify, each impeached as if trial were several. Ibid. 

. Same: indictment for larceny and plea of guilty admissible to 
impeach. Ibid. 

. Limiting effect of admissible evidence is for charge. Ibid. 

. Assault and battery with rock, abusive language will not war- 
rant. Reid vs. State, 865. 

. Same: knife in hand, but no effort to use, not warrant battery 
with rock. bid. 





INDEX. 881 


Oe ee 





52. Assault and battery not justified by words provoked by like 
: words. Ibid. 


53. Same : abusive language, whether justifying battery, is for jury. 
Ibid. ° 
DAMAGES. 
1. $4,500.00 for loss of leg. W. & A. R. R. v8. Wilson, 22. 
2. Horse killed by hard driving. Hawkins vs. Haynes, 40. 


3. Diverting water course, damages for each day. Graham vs, 
Dahlonega Gold Mining Co, et al., 296. 


. $4,700.00 for loss of hand. Central Railroad vs. DeBray, 406. 

. Special damages not found, and verdict not seeming to include, 
error in charging as to, not cause new trial. Ibid. 

. Contributory negligence, effect in diminishing verdict against 
railroad. Sav., Fla. & W. Rwy. vs. Stewart, 427; Central R. R. 
vs. Hamilton, 461. 

. Sub-contractor’s negligence, when damages recovered against 
principal contractor. Wilson & Bro. vs. White, 506. 

. Obstructions on sidewalk causing personal injury, want of 
means and necessity to sell house shown, in fixing general 
damages. Ibid. 

. Breach of contract, natural damages in ‘usual course of things 
only recoverable. Geo. R. R. vs. Hayden, 518. 

. Special damages to theatrical business, unknown to road when 
contract made, not recoverable. did. 

. Measure of, for breach of contract to give agent exclusive right 
to sell in territory, is profits lost. Rice, song. ptnr., vs. Cau- 
dle, 605. ; 

. Damnum adsque injuria not apply, where right of party has been 
invaded. Nat. Hx. Bk. vs. Sibley et al., 726. 

. Nominal damages for invasion of right, where no actual dam- 
ages shown. Ibid. 

. Injured blaster given a house in compensation, and after seven 
years dispossessed, damages recovered. Orusselle vs. Pugh, 
744. 

Telegram naming price too low, accepted, measure of damages 
against company is difference between price named and mar- 
ket price. Western Union Tel. Co. vs. Shotter, 760. 

See Municipal Corporations, 9; Railroads, 


DEBTOR AND CREDITOR. 


1. Appropriation of payments, intention of parties controls. 
Pritchard vs. Comer & Co., 18. 
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2. Appropriation, agreement which amounted to. bid. 
3. Appropriation of payments, right of in debtor; if not done, 
creditor may appropriate. Greer, adm’r, vs. Burnam, 31. 
. Mutual accounts, Kmitations not bar till last item barred. 
Flournoy & Epping vs. Wooten, ex’r, et al., 168. 
. Account charged in name of one person, alleged for convenience 
of another, who is real debtor, question is for jury. bid. 


. Payment, sending note for balance and placing same ‘‘to credit,”’ 
is not. Hall's 8. F. Cotton Gin Co. vs. Black, assignee, et al., 450. 


. Payment of existing debt, whether giving note is, depends on 
intention of parties. bid. 
Partner selling to firm is entitled to pay before any profits for 
division. Keaton, ez'r, et al. rs. Mayo, 649. 


9. Rights of creditors to be favored by courts. Lathrop & Co. vs. 
Me Burney & Hollingsworth et al., 815. 


See Negotiable Instruments; Assignments; Promissory Notes; 
Injunction and Receiver, 12. 


DECEIT. See Corporations, 14, 19. 
DECREE. See Zguity, 2. 


DEEDS. 


1. Alley, deed bounded by, when closed, reverts to abutting 
owners. Cincinnati & Ga. R. R. v8. Mims et al., 240. 


2. Form, none prescribed. Bell vs. McDuffie, 264. 
8. Purport to convey land, paper must. Ibid. 
4. Deed or bond for title, paper construed. bid. 


5. Metes and bounds control, whether amount is more or less. 
Benton vs. Horsley, 619. 


6. Construed to convey fee simple title in this case. Ellis vs. Hun- 
nicutt et al., 637. 


7. Reform individual deed, so as to bind cestwis que trust receiving 
no benefit, equity will not. did. 


8. Line established by acquiescence for seven years. Camp etal. 
os. Cochrane et al., 865. 


See Husband and Wife, 15. 


DEMAND. See Landlord and Tenant, 2,3; Criminal Law, 27; Attor- 
ney and Client, 8; County Matters, 2. 


DEMURRER. See Criminal Law, 4; Equity, 18: 
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DOCKET. See Judgments, 13. 
DYING DECLARATIONS. See Criminal Law, 11, 12. 
EDUCATION. See Constitutional Law, 20, 22. 


EJECTMENT. 
1. Homestead sold, ejectment not lie for. Woodward et al. 0. 
Bivins, 589. 


2. Variance between description in declaration and in deed in ab- 
stract of title, none in this case. Benton vs. Horsley, 619. 


. ‘Along’ a line defined. bid. 


. Judgment in, conclusive as to title, unless less than fee found 
Parker vs. Stambaugh et al., 735. 


5. Improvements, equitable plea setting up, general allegations 
not sufficient. Clewis vs. Hartman, 810. 


6. Improvements set off against mesne profits, latter claim aban, 
doned, plea falls. bid. 


7. Improvements, whether equitable relief granted, on proper plea 
setting up, not decided. bid. 


ELECTION. See Fence; Municipal Corporations, 10; Tax, 8, 9. 


EMINENT DOMAIN. 
1. Power must be clearly conferred. Board Comm'rs Bibb Co. et 
al, vs. Harris, 250. 
2. Power inherent in legislature. did. 
See Railroads, 7, 8, 18—22. 


EQUITABLE PLEADINGS. See Ejectment, 5. 


EQUITY. 


1. Citation to administrator, equivalent to bill. Brantley, adm’r, 

os, Greer, gdn., 11. . 

. Decree on same, what sufficient. bid. 

. Decree different from that sued on, inadmissible. Forrester, 
adm’r, vs. Vason et ux., 49. 

- Reference incidentally to litigation not require exhibit. Gra- 
ham vs. Dahlonega Gold Mining Co. et al., 296. 

. Reference to voluminous pleadings in same court without ex- 
hibiting. Ibid. 

. Multiplicity of actions of trespass, equity interposes to prevent. 
Ibid. 

7 
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. Trespass destructive of freehold, equity grants relief. Ibid. 

- Multifariousness, objection not favored. Ibid. 

. Enjoin trespasser and quiet right to use stream, bill against all 
participating in or procuring wrong, proper. bid. 

. Forfeit contract for non-payment of ground rent, after re-entry 
and sale, first grantee has equitable claim for excess of pro- 
ceeds above debt. Laurence et al. vs. Mayor, etc., of Savan- 
nah et al., 392. 

. Judgment not set aside, except when. Woodward vs. Drom- 
goole, 523; Smith et al. vs. Phinizy et al., 641. (See No. 20 
below.) 

. Landlord’s remedies against tenant, no interference with, ex- 
cept when. Huff vs. Markham, 555. ; 

. Election of legatees to take property instead of proceeds, 
equity mayenforce. Swann et al. vs. Garrett et al., executors, 
566. 

. Elect for infant legatee to take property, equity may. Ibid. 
(Jackson, C. J., dissenting.) 

. Homestead sold, jurisdiction to recover in equity. Woodward 
et al. vs. Bivins, 589. 

. Equitable attachment granted by injunction and receiver, in 
case of removal from state pending bill. Epping vs. Aiken, 
600. 

- Demurrer because of common law remedy, filed at first term. 
Ibid. 

. Injunction dissolved by bond, after six years, demurrer and mo- 
tion to vacate order, not allowed. bid. 

- Reform individual deed, so as to bind cestuis gue trust who re- 
ceived no benefit, equity will not, illis vs. Hunnicutt et al., 
637. 

. Judgment not opened, if any /aches in defending. Smith et al. vs. 
Phinizy et al., 641. (See No. 11 above.) 

. Will, impossible to carry out, judge may render any decree nec- 
essary at chambers or in term, if no disputed facts. Sharp, 
adm’r, et al. vs. Findley et al., 654. 

. Same: impossibility of carrying out, judge determines. bid. 
. Consent makes submission to jury unnecessary. Ibid. 

. Same: submitting necessity of sale to jury not make decree 
bad. Ibid. / 

. Executgr being guardian ad litem for minor legatees, not avoid 
decree. Ibid. 
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. Wards in chancery, children become, when petition shows 
their property involved. Ibid. 

. Innocent purchasers, equity loth to interfere with. id. 

. Agent or confidential adviser inducing vendor to give deed, be- 
lieving land to be subject for purchase money, subsequently 
buying same, equity will subject. Hawk vs. Leverett et al., 


675. ‘ 

. Partnership accounts, equity has concurrent jurisdiction of. 
Epping vs. Aiken, 682. 

. All conflicting claims connected with subject-matter, equity 
will settle. bid. 

. Stale demand, not set up as equitable set-off. Ibid. (See No. 
33 below.) 

. Administrator’s sale allowed by order, no equitable interference 
with, on grounds taken here. Bailey vs. Ross, adm’r, et a., 
771. 

. Stale, demand in this case was. bid. 

. Multifariousness defined and discussed. City Bank of Macon et 
al. vs. Bartlett et al., 797. 

. Multifariousness, objection not favored. bid. 

. Misjoinder as a ground of demurrer discussed. did. 

. Fraud inducing taking of stock, redress in equity. bid. 

. Fraudulent trfwsfer of stock to trust estate to avoid debts, bill 
in aid of attachment proper. Lathrop & Oo. vs. McBurney & 
Hollingsworth et al., 815. 

Specific performance of parol contract for land, what necessary 
to obtain. Beall et al., ex’rs, vs. Clark, 818. 

. Specific performance of voluntary parol promise to convey land 
not granted. Ibid. 

. Convey plantations, contract to, to be paid from profits of same, 
not enforced in equity. Ibid. 

See Parties, 1; Practice in Superior Court, 5 ; Injunction and Re- 
ceiver. 


ESTATES. 

1. Tenant in common, claim for profits against, superior to mort- 
gage of. Arnett vs. Munnerlyn, Jr., et al., 14. 

2. Lien against by co-tenant, for exclusive use of property. Ibid. 

3. Trust for life, with vested remainder over, under this will. Bull 
et al. vs. Walker et al., 195. 

4. Sale under /i. fa. against life tenant, purchaser only gets life 
estate. Ibid. 
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. Remaindermen cannot sue during life estate. bid. 

. Sold to pay debt, certain land being, proceeds of which were to 
go to legatee, interest on balance given in lieu of proceeds, 
Lilly, adm’r, vs. Griffin, 535. 

7. Fee simple title under deed in this case. Hillis os, Hunnicutt, 637. 
8. Reversion in case of death without children or descendants. 
Nussbium & Dannenberg vs. Evans, adm'r, 753. 

. Entails not favored, but intention of parties carried out where 
possible. Ibid. 

. Life use subjected in equity for debt of life tenant, though 
trustee dead. Hatcher & Baldwin vs. Massey et al.,793. 

See Trusts and Trustees; Wills. 


ESTOPPEL. 


1. Attorney advising misapplication of corporate funds cannot set 
it up. Simmons vs. Camp, 54. 

. City from objecting to use of streets by gas company, estopped 
by seeing preliminary outlay. City of <danta et al. v8. Gate 
City Gas Light Co., 106. 

. Judgment estops. Cheney, ex’r, vs. Selman, gdn., 384. 

. Solemn admissions in judicio estop. Ibid.; Wikinson & Wilson 
vs. Thigpen, 497. 

. Admissions in one suit not estop in suit with other parties. Ibid. 

. Minors estopped from attacking decree, where guardian sues 
and recovers money under it. Sharp, adm’r, et al. vs, Findley 
et al., 654. 

. Dealing with corporation not estop from action of deceit against 
directors for hypothecating illegal stock. Wat. Hr. Bk. vs. 
Sibley et al., 726. - 

. Stockholder induced to take stock by fraud, cannot repudiate, 
if he receives benefit or acts as shareholder after notice. City 
Bk. of Macon et al. vs. Bartlett et al., 798. 

. Receipt of what was awarded to one party, estops from attack- 
ing proceedings as irregular. Pike vs. Stallings, 860. 


EVIDENCE. 
. Decree different from that sued on inadmissible. Forrester, 
adm’r, vs. Vason et al., 49. 
. Declarations of person in possession admissible to show ad- 
verse possession. Huggins vs. Huggins, executor, et al., 66. 
. Mob, sayings and acts of, admissible against individual mem- 
ber. McRae vs. State, 96. 


Escape, money offered for, admissible, Jbid, 





5. 
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Liquor given prisoner, not exclude evidence of offer of money 
toallow escape. Ibid. 

Dying declarations, what necessary to admit. Mitchell vs. 
State, 128; McLain os. State, 279. 


. Dying declarations admitted, nature of, finally left to jury. 


Mitchell vs. State, 128. 


. Messages merely purporting to be sent verbally by defendant 


to deceased, not admissible. Ibid. 


. Conversations in defendant’s absence and without notice to 


him, inadmissible. Ibid. 


. Concocted statements before crime not admitted for party mak- 


ing them; aliter against him. Ibid. 
Res geste, sayings of wounded person as carried off. Ibid. 


. Deceased witness, testimony on former trial, what foundation 


necessary to admit. Ibid. 


. Acts and threats of person acting in concert with aggressor 


admissible. Ibid. 


. Cross-examination, right of thorough, not to beconfined. Jbid. 
. Trustee, order appointing, admissible without instrument cre- 


ating, trust not being denied in plea. Bigham vs. Oole- 
man, trustee, 176. 

Original record from another county not proved by lawyer 
claiming to have it under ieave of court. Jbid. 


. Record, proper proof is clerk’s certificate. Ibid. 


Hand-writing of original proved by any one who knew it. Jdid. 


. Receipts denied or explained by parol, Jbid.; Hall’s S. F. 


Cotton Gin Co. vs. Black, ass’ee, et al., 450. 


. Affidavit by one not admissible to charge another. Jbid. 
. Affidavit of client not admissible toimpeach attorney drawing 


it. bid. 


. Interrogatories: answers read without questions, if intelligible. 


Ibid. 


. Withdrawn and abandoned evidence, no ground for new trial. 


Ibid. 


. Railroad condemnation: value proved; not limited to market 


value. Cincinnati & Ga. Railroad vs. Mims et al., 240. 


. Newly discovered evidence, as ground for new trial considered. 


Poppell vs. State, 276 ; Lundy vs. State, 360; Brand vs. Kennedy, 
707 ; Morgan, trustee, vs. Hardee, adm’r, 736; McGruder et al. 
vs. State, 864. 


. Cause of death, witness knowing facts may state. McLain vs, 


State, 279. ~ 
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**Children,’”’ legacy to, parol evidence to show who are. Che- 
ney, ex’r, vs. Selman, 384. 

Admissions in sworn answer to bill admissible against party 
making. Ibid. 


29. Record of former proceeding involving same matter, admissi- 


ble. Ibid. , 


30. Conclusion that person of ordinary care could have left train 


without hurt, inadmissible. Central Railroad vs. DeBray, 
406. 


. ‘* At his own risk,’”’ that train hand obeys order to leave mov- 


ing train, inadmissible. Jdid. 


. Former rules of railroad as to right of conductor to give order, 


inadmissible. Ibid. 


33. Expert, that railroad employé is not required to get off train, 


not matter for. Ibid. 


34. Opinion as to matter of fact, inadmissible. did. 
35. Letter between third parties not admissible. Clarke vs. Alex- 


ander & Wright, 500. 


36. Ground of objection must be stated. Wilson & Bro. vs. White, 


. Processioners’ return and plat both admissible. Rattaree vs. 


Morrow, 528. 


. Administrator’s returns admissible to show disposition of fund 


Lilly, adm’r, vs. Griffin, 535. 


. Advancements in question, that father destroyed memorandum 


admissible. Wallace, adm’r, et al. vs. Owen et al., 544. 


. Advancements: declarations of father as to not desiring children 


to account, admissible. Ibid. 


. Interrogatories not showing venue of execution rejected. Ceci 


& Thrasher vs. Gazan, 631. 


. Interrogatories rejected on first trial, written notice of objection 


unnecessary on second trial. bid. 


43. Same: especially where party not taking out interrogatories 


offers them. Jbdid. 


44. Allegata, evidence of negligence beyond, let in without objec- 


tion, charge should not strictly confine issue to. Sav., Fla. 
& W. Ruy. vs. Barber, 644. 


45. Admissions witha view to compromise, inadmissible. Keaton, 


ex’r, et al. v8. Mayo, 649. 


46. Interrogatories taken in suit on note secured by deed not ad- 


missible in suit for land, if witness is alive and in jurisdic- 
tion; alitr, if not. Broach vs, Kelly, 698. 
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. Identity of legatee in issue, name, appearance, conversations 
and account of family and associations admissible. Mullery 
et al. vs. Hamilton et al., 720. 


. Identity, tendency to relieve of onus of proving. Ibid. 


. Impeach witness, indictment and plea of guilty of larceny ad- 
missible to. MeGruder et al. vs. State, 864. 
. Limiting effect of admissible evidence is for charge. bid. 


. Written evidence, copy of necessary in Supreme Court, unless 
by agreement. Baker et al., adm’rs., vs. Nicholls; McMillan et 
al. vs. Davis, 866, 


See Witness. 


EXECUTION. 
1. Dormant, if no entry in seven years. Inman, adm’r, vs. Miller, 
Jr., 293. 


2. Payment, order given ‘for proceeds and person ‘holding order 
receiving, is. Wilkinson & Wilson vs. Thigpen, 497. 


3. Presumed to follow judgment. Smith et al. vs. Phinizy et al., 641. ‘ 
EXEMPTION. See Garnishment, 3; Homestead and Exemption. 


FEES. See Attorney and Client, 3, 5, 6, 15-18, 22. 


FENCES. 
1. Election, application for proceedings in connection with, must 
be in writing. Dyson, ord’y, vs. Pope, 205. 
. Mandamus, none, if application not in writing. bid. 
. Election, questions on, made before result proclaimed. did. 


. Election: managers of precints consolidate returns, ordinary 
hears questions and proclaims result. did. 


. Election held at court ground of each district, and voters vote 
in own district. Ibid. 


. Two districts voting together, both rejected. Ibid. 


. Stock law not in pari materia with laws as to diligence of rail- 
roads. Central R. R. vs. Hamilton, 461. 


FERTILIZERS. 


1. Mixture of refuse of inspected and uninspected kinds, attaching 
tags not obtained from inspector, sale illegal. Conley vs. 
Sims & Blalock, 161. 

2. Sale of uninspected fertilizer, no recovery on note, even in 
hands of bona fide purchaser. Ibid. 
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FIXTURES. See Words and Phrases, 5, 6. 
FORFEITURES. See Zquity, 10. 


FRAUD. See Principal and Agent, 9; Corporations, 14-19, 21, 22; 
Equity, 37, 38. 


FRAUDS, STATUTE OF. See Statute of Frauds. 
“FUTURES.” See Contracts, 8, 9. 
GAMING. See Contracts 8; Actions 1. 


GARNISHMENT. 

1. Foreign insurance company, residence of agent not give juris- 
diction to garnish. Schmidlapp & Co. vs. LaConfiance Ins. 
Co. et al., 246. 

2. Wages brought into court by garnishment, defendant may rule 
constable for. Smith, constable, vs. Johnston, 748. 

3. Waiver of ‘exemption rights,’’ does not include freedom from 
garnishment of wages, unless expressed. bid. 


4. Wages, garnishee may set up in answer; if not, judgment that 
money be paid into court not prevent defendant from claiming. 


5. Laborer employed for six months, with right to draw to meet 
necessities, wages exempt from garnishment. Prothro vs. 
Grubbs & Camp, 863. 


GIFTS. See Advancements, 2; Husband and Wife, 14; Equity, 40, 41. 
GUANO. See Fertilizers. 


GUARDIAN AND WARD. 

1. Bond, suit against surety, judgment against principal necessary, 
except when. Forrester, adm’r, v3. Vason et uz., 50. 

2. Limitation, statute of, bars citation, between 1870 and 1882. 
Hartley vs. Head, gdn., 95. 

8. Bar not relieved by advice to let guardian keep fund, and pro- 
mise to settle. bid. 

4. Guardian ad litem for minor legatees, on proceeding to sell 
estate, executor appointed, not invalidate decree. Sharp, 
adm’r, et al., vs. Findley et al., 654. 

5. Wards in chancery, minors become when petition shows their 
property involved. Ibid. 
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‘ 
6. Estopped from attacking decree, minors are by guardian’s suing 
and recovering under it. bid. 


HIRING. See Bailments; Contracts, 25. 


HOMESTEAD AND EXEMPTION. 


1. Whose property to be set apart, should appear, where married 
woman applies ; aliter, where husband applies. Bechtoldt vs, 
Fain, 495. 

- Married woman cannot take homestead from separate property, 
unless living separately fromhusband. bid. 

- Borrowed money to pay off balance of purchase money, home- 
stead subject. White vs. Wheelan, 533. 

. Equity, jurisdiction to recover homestead sold, is in. Wood- 
ward et al. vs. Bivins, 589. 

. Ejectment not brough: for homestead sold by assignee in bank- 
ruptcy. Ibid. 

. Possessory warrant for exempted horse, brought by wife for self 
and children. Tucker vs. Edwards, 602. 

. Consent extorted from head of family in jail not make taking 
good. bid. 

. Verdict for ‘‘homestead,’’ means homestead applied for. Brand 
vs. Kennedy, 707. 
See Bankruptcy, 1,5; Garnishment, 2-4. 


HORSE RACE. See Actions, 1. 


HUSBAND AND WIFE. 


1. Reduce to possession, husband’s right, where married before 
1866. Grote et al., gdn., vs. Pace, adm’r, et al , 231. 
- Reduce wife’s property to possession, creditors cannot compel 
husband to. Ibid. 
. Marital rights not asserted, property passed to wife’s heirs 
under statute of distributions of domicile. bid. 


. Wife’s property not carried to Alabama after 1866, was not stat- 
utory trust estate. Ibid. 

. Rights fixed by law of state where married; removal affects 
subsequent acquisitions only. did. 

. Husband acting for wife before assessors, annulled by appeal. 
Cincinnati & Ga. Railroad vs. Mims et al., 240. 

. Homestead, application for by married woman, must show 
out of whose property; aliter, if by husband. Bechtoldt vs. 
Fain, et al., 495. 

v 71-58 
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- Homestead, married woman cannot take out of own property, 
except when living separate from husband. Ibid. 

. Possessory warrant for exempted horse, by wife for self and 
children. Tucker vs. Edwards, 602. 

. Consent of husband extorted in jail, not make possession right. 
Ibid. 

. Payment under contract to wife’s order, husband alleged to be 
real beneficiary, result discussed. Epping vs. Aiken, 682. 

. Separate property, wife is feme sole as to, since 1866, with cer- 
tain restrictions. Cain vs. Ligon, adm’r, et al., 692. 

Separate estate, wife cannot sell to husband without order of 

court; but may give to him. Jdid. 

. Gift by wife to husband scrutinized, and set aside for undue 
influence or improper appliances. did. 

. Voluntary settlement not recorded in three months inferior to 
bona fide purchaser before due without notice; but superior 
to deed after record. Adair etal. vs. Davis, 769. 

. Arbitration, appearance of husband as wife’s agent binds lat- 
ter. Pike vs. Stallings, 860. 


See Set-off, 5. 


IDENTITY. See Evidence, 47, 48. 


ILLEGALITY. 
1. Void judgment attacked, irregular not. Brantley, adm’z, vs. 
Greer, gdn., 11. 


2. Dormant for reasons appearing on record, ground that fi. fa. 
was, not bad because it stated affiant was ‘‘advised and be- 
lieved,’’ ete. Inman, adm’r, vs. Miller, Jr., 293. 

3. Dormant because issued more than seven years without entry, 
ground good. Ibid. 

4. Dormancy of fi. fa., relieving, burden on plaintiff. did. 

5. New grounds not added by amendment, unless unknown before. 
Tid. 

6. Amended: original grounds perfected. Ibid. 


See Judgments, 3. 
IMPROVEMENTS. See Set-off, 7-9. 


INDICTMENT. See Criminal Law, 1-3, 4, 5, 24, 48. 


INDORSEMENT. See Principal and Surety, 7. 





INFANCY. 


1. Elect for infant legatee to take property instead of proceeds, 
equity may. Swann etal. vs. Garrett et al., ex’18, 566. (Jack- 
son, C. J., dissenting.) 


INHERITANCE, 


1. Statute of distributions of domicile controls as to personalty. 
Grote et al., gdns., vs. Pace, adm’r, et al., 231. 

2. Married woman moving to Alabama after 1866, not carrying 
property, it did not fall under statutory trust estate. bid. 

3. Separate estate in Georgia, on death in Alabama, passed under 
general statute of distributions. bid. 


INJUNCTION AND RECEIVER. 


1. Tax illegally imposed enjoined. Sav., Fla. & W. Rwy. vs. Mor- 
ton et al., 24. 
2. Tax, double enjoined, must reasonable amount be tendered ? 
Quzxre? Ibid. 
3. Criminal proceeding wrongly affecting property and civil rights 
enjoined. City of Atlanta et al. vs. Gate City Gas Light Co., 106. 
. Water, diversion damaging lands below, by insolvent, enjoined. 
Graham vs. Dahlonega Gold Mining Co. et al., 296. 
5. Multiplicity of suits for damages, injunction granted to avoid 
necessity. bid. 
6. Convicts, improper distribution enjoined. Geo. Pen. Cos., etc., 
vs. Nelms, prin. keeper, et al., 301. 
7. Waste not enjoined, except on unquestioned title. Nethery et 
uz, 08 Payne, 374. 
8. Use of land andore by defendant with prescriptive title not en- 
joined by complainant with doubtful title. bid. 
9. Trash and filth, throwing on premises enjoined. Lowe, trustee, 
; v8. Holbrook, trustee. 563. 
10. Party wall with windows built, not prevent enjoining improper 
use of. Ibid. 
11. Attachment, injunction and receiver in nature of, on removal 
pending bill. Epping vs. Aiken, 600. 
12. Insolvent trader, to obtain injunction and receiver against, 
debt must be connected with business. Ball vs, Lastinger, 
679. 
13. Receiver’s fees, verdict for, after death of receiver, not set aside, 
unless substantial error. Morgan, trustee, vs, Hardee, adm’r, 
736. 
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14. Receiver’s fees, discretion in appointing court not readily inter- 
fered with. bid. 

15. Discretion as to not abused. Muyo et al. vs. MePhaul, 758. 

16. Produce title papers, defendant failing to, when ordered, con- 
sidered as showing him a trespasser. bid. 

17. Administrator’s sale under order not enjoined, except when. 
Bailey vs. Ross, adm’r, et al., 771. 

18. Attachment, if remedy by, under §3297; no injunction. Coates 
& Co, va, Allen et al., 787. 


INSOLVENCY. See Injunction and Receiver, 12,18; Laws, 5. 


INSURANCE. 

1. Foreign company, residence of agent not give jurisdiction to 
garnish. Schmidlapp & Co. vs. LaConfiance Ins. Co. et al., 
246. 

2. Parol renewal of policy, suit on demurrable. Roberts vs. Ger- 
mania F. Ins. Co. et al,, 478. 

3. Failing or refusing to renew, count for, not added by amend- 
ment to suit on parol renewal. bid. 


INTEREST AND USURY. 

1. Certiorari, interest written off on, where question of law. 
Carnes vs. Maddox, 515. 

2. Usury, entire consideration of note being, invalid. Cheapstead 
vs. Frank et al., 549. 

3. Payments made without direction, not appropriated to usury. 
Ibid, 

4. Limitation: six months’ statute only applies to suits to recover 
usury paid, or to set it off againstclaim. bid. 

5. Sole issue being whether title void for usury, verdict for plain- 
tiff, but allowing defendant time to redeem !and, is contrary 
to law. Broach vs Kelly., 698. 

}. Ten per cent was legal limit up to February 19, 1873. bid. 

7. Interrogatories taken in suit on note not admissible in suit for 
land between same parties, if witness is alive and within 
jurisdiction of court. Broach vs. Kelly, 698. 

8. Usury in deed pleaded, defendant opens and concludes. bid. 


INTERROGATORIES. See Evidence, 22, 41-43. 


JUDGE. 
1. Disqualified, not, from decreeing costs to auditor within fourth 
degree of kinship. Brantley, adm’x, vs. Greer, gdn., 11, 
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JUDGMENTS. 


1. 


> 


Illegality to, if void, but not if irregular. Brantley, adm’, vs. 
Greer, gdn., 11. 

Employing attorney to aid claimant, not make judgment con- 
clusive on defendant. Brady, gdn., vs. Brady, 71. 


3. In claim case not prevent illegality. bid. 
. Bona fide, purchaser may be, though knowing of judgment. 


Danielly, adm’r, vs. Colbert, adm’r, 218. 


.. Tort, judgment on, is not contract which cannot be impaired. 


McAfee et al. vs. Covington et al., 272. 


. Contract, judgment on, cannot be impaired. bid. 


. Estoppel by former judgment. Cheney, ex’r, vs. Selman, gdn., 


384. 


. Merger of draft into judgment, none as to drawer not served, 


though judgment against acceptor and drawer served. Ells 
vs. Bone, 466. 


. Same: aliter at common law. bid. 
. Non est inventus, failure to return as to party not served, not 


cause mergerastohim. Ibid. 


. Equity will not interfere with judgment, except when. Wood- 


ward vs. Dromgoole, 523; Smith et al. vs. Phinizy et al., 641. 


. To set aside and in arrest, motions compared. Pulliam vs. 


Dillard et al., 598. 


. Same: docket entries are not part of record. bid. 


. Attachment, claim interposed to, judgment afterwards ren- 


dered, illegal, not affect claim case. Cecil & Thrasher vs. 
Gazan, 631. 


. Presumed to follow pleadings. Smith et al. vs. Phinizy et al., 


641. 


. Bankrupt, judgment against, after discharge, binds. Smith, 


adm’r, vs. Cook, 705. 


. Conclusive, decree setting aside deed on bill against grantee, 


is, on one claiming that grantee held for him. bid. 


. Not conforming to verdict, no ground for new jury trial. Brand 


vs. Kennedy, 707. 


. Ejectment, judgment in, conclusive of title, unless less than fee 


found. Parker vs. Stambaugh et al., 735. 


. General judgment, though attachment dismissed, if service 


made or notice given. Hendriz, adm’r, vs. Cawthorn, 742. 


. Garnishee pay fund into court, judgment that, not prevent de- 


fendant from claiming fund as wages. Smith, constable, vs, 
Johnston, 748, 
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22. Right, but wrong reason given for, affirmed. Wilson os, Burks, 
862. 


See Title, 2. 


JUDICIAL COGNIZANCE. 


1. That Barnesville isin Pike county. Central Railroad vs. DeBray, 
406. 


JURISDICTION. 
1. Of justice courts fixed as to subject-matter, not territory, by act 
of 1879. Thomas vs. Lawton, 244. 
2. Foreign insurance company, residence of agent not give juris- 
diction of. Schmidlapp vs. La Confiance Ins. Oo. et al., 246. 
3. Homestead sold, recovery in equity. Woodward vs. Bivins, 589. 


See Augusta, 1. 


JURY AND JURORS. 
1. Objection known, not made after verdict. Danielly, adm’r, vs. 
Colbert, adm’r, 218. 


2. Talesman not incompetent because on grand jury list. McLain 
vs. State, 279. 


. Certificates of list not ‘signed, not cause for challenge to poll. 
Tbid. 


4. County commissioner may be jury commissioner. bid. 

. Separating: foreman, going only alittle way, asking question of 
sheriff, and being ordered back to room, not require new 
trial. Green vs. State, 486. 

. Recommendation to mercy in burglary case, judge not bound to 
regard ; not error to so state. Ibid. 

. Notes of calculations, jury may take. Lilly, adm’r, vs. Griffin, 
535. 

. Calculation made by ordinary when trying case, used before 
jury. did. 

. Dispersing before delivering verdict, onus on state to show no 
injury. Silvey vs. State, 515. 

. Written verdict agreed on and left with foreman, in criminal 
case, not binding on jurors. bid. 

. Impeach finding, juror cannot. 0’ Kelly vs. Felker, 775. 

2. Half-brother of juror to be paid a salary, if his evidence gained 
the case. Beall et a!., ex’rs, vs, Clark et al., 818. 
Above suspicion, jurors should be. bid, 
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JUSTICE COURTS. 


1. Jurisdiction of subject-matter, not of territory, fixed by act of 
1879. Thomas vs. Lawton, 244. 
2. Richmond county, justice courts in, jurisdiction over city of 
Augusta. Ibid. 
. Pleadings in, none except summons and copy of note, account 
or cause of action. Carnes vs. Mattox, 515. 


. Non-suit, can justice grant, on appeal trial? Quwre? _ Ibid. 
See Levy and Sale, 3. 
LABORER. See Garnishment, 2-4, 5. 
LACHES. See Equity, 11, 20; Practice in Supreme Court, 26; Corpo- 
rations, 17; Administrators and Executors, 12; New Trial, 12; 


Witness, 24. 


LANDLORD AND TENANT. 


1. Tenant by sufferance, purchaser from agent, with sale not con- 
firmed, is. Smith vs. Singleton, Hunt & Co., 68. 


2. Tenant by sufferance, warrant to dispossess, after demand. 


- Ibid. 

- Double rent, tenant at sufferance resisting dispossession, liable 
for. Ibid. 

. Re-entry and sale to pay ground rent, after paying claim, equi- 
table right to balance of fund from sale. Laurence et al. vs. 
Mayor, etc., of Savannah et al., 392. 

. Equity does not interfere with remedies of landlord, except 
when. Huff vs. Markham, 555. 


See Prescription, 5. 
LARCENY. See Criminal Law, 26-28, 36, 48. 


LAWS. 

1. Repeals by implication not favored. Central Railroad vs. 

Hamilton, 461. 
. Same: effect of constitution of 1877 on. bid. 

3. In pari materia, stock laws and laws requiring diligence of rail- 
roads, are not. bid, 

4. Penal laws construed strictly. Austin, Jr., v8. State, 595. 

5. Strictly construed, act of 1881 as to receiver for insolvent 
trader. Ball vs. Lastinger, 678. 
See Municipal Corporations, 7,10; Constitutional Law. 
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LEGACIES. 
1. Lapse, legacy does not by death of legatee before will made or 
testator dies; legatee’s issue take. Cheney, ex’r, vs. Selman, 
gadn., 384. 
. Named, legatee need not be; may be described. bid. 
. “‘Children,’’ legacy to, ambiguity explained by parol. Ibid, 
. Of proceeds of property, legatees may elect to take property. 
Swann et al. vs. Garrett et al., ex’rs, 566. 
. Same: elect for infant legatee, equity may. Jbid. (Jackson, 
C. J., dissenting.) 


See Wills; Evidence, 47. 


LEVY AND SALE. 
1. Vendor, who has given bond for title with part of price paid, 
title remaining in, subject to levy. Bell vs. McDuffie, 264. 
. Same: semb’e, purchaser under levy would obtain what was 
left in vendor. bid. 
3. Justice court fi. fa., sale of land without entry of no personalty, 
void. Robinson et al. vs. Burge, 526. 


4. ‘No personalty,’’ entry made nunc pro tunc after sale. Ibid. 

5. Fees not allowed from fund to attorney representing fi. fa. 
bringing money into court simply by levy and sale. Miicheil 
vs. Atkins & Co. et al., 680. 


LEX LOCI. See Comity of States; Contracts, 17. 


LIENS. 

1. Tenant in common has lien against co-tenant for profits of estate, 
superior to mortgage of latter. Arnett vs. Munnerlyn, Jr., 
et al., 14. 

2. Merged in title in same person. Clay 0s. Banks etal., 263. 

3. Citizen of Alabama furnishing materials in Georgia, has same 
lien as citizen of Georgia. Thurman, adm’r, vs. Kyle, 628. 

4. Contract, place of execution controls remedies. Ibid. 


See Mortgage. 


LIMITATIONS, STATUTE OF. 
1. 1873 to 1882 bars suit for advances. Colding vs. Williamson, 89. 
2. Guardian, citation barred, from 1870 to 1882. Hartley vs. Head, 
gdn., 95. 
8. Guardian’s advice that he had better keep money, and prom- 
ise to settle, not relieve bar. Ibid. 
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4. Mutual accounts, statute runs from last item. Flournoy & Ep- 
ping v8. Wooten, ex’r, et al., 168. 

5. Submitted to jury underplea. Bigham vs. Coleman, trustee, 176. 

6. Rerewed in six months, case dismissed for want of prosecution 
may be. Rountree vs. Key, 214. 

7. Usury, six month’s statute only applies to suits to recover 
where paid, or to set-off claim for; not to plea that entire 
consideration of note was usury. Cheapstead vs. Frank et al., 
549. 

8. County, claim against presented in writing in twelve months. 
Powell vs. County of Muscogee, 587; Murphey vs. Educational 
Board, etc., 856. 

9. Stale demands in equity. (See Equity 31, 33.) 

10. Surviving partner not sued on firm account in four years, barred. 
McNaught & Co. vs. Bostick, adm’r, 782. 

11. Same: barred as to surviving partner, administrator of deceased 
partner discharged. Ibid. 

12. Four years from act providing for payment out of fund bars 
account. Murphey vs. Educational Board, etc., 856. 


See Witness, 14 


LIQUOR. See Constitutional Law, 5, 7, 8. 


MANDAMUS. 


1. City’s consent to use of streets not needed, mandamus unneces- 
sary. City of Atlanta et al. vs. Gate City Gas Light Co., 106. 


2. Against ordinary to compel decision of questions on fence elec- 
tion, none, unless application in writing before result pro- 
claimed. Dyson, ord’y, v8. Pope, 205. 


MARIETTA & NORTH GEORGIA RAILROAD. See Penitentiary, 4. 


MASTER AND SERVANT. 


See Principal and Agent; Railroads, 2, 10-17, 34-38; Dam- 
ages, 11. 


MASTER IN CHANCERY. See Auditor. 
MECHANICS. See Liens, 3, 4. 


M_ GER. 


1. Lien of mortgage merged in title in same person, except where 
equity prevents. Clay vs. Banks et al., 363. 
v 71—59 
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2. Into judgment, no merger, as to joint contractor or partner not 
served. ills vs. Bone, 466. 

3. Won est inventus, no return of as to joint contractor not served, 
not cause merger as tohim. Ibid. 


MESNE PROFITS. See Ejectment, 6. 
MINORS. See Guardian and Ward. 
MISTAKE. See Witness, 23-24. 


MONEY RULE. See Mortgage, 14,15; Attorney and Client, 18; Off- 
cers, 1. 


MORTGAGE. 
1. Tenant in common, mortgage by, on whole estate, inferior to 
other tenant’s claim for profits. Arnett 0s. Munnerlyn, Jr., 
et al., 14. 

. Title taken by son in lifetime of father, subject to son’s mort- 
gage, as against claim of co-distributee of estate for profits. 
Ibid. 

. Te suppress prosecution, invalid; aliter, for money collected. 
‘Wheaton vs. Ansley, 35. 

‘Fixtures and utensils’ in mortgage cover what. MeCall os. 
Walter, 287. 

- Fees for collecting attorney included, foreclosed for. bid. 

. Assignment to person bound to pay, extinguishes. Olay os. 
Banks et al., 363. 

. Same: assignment by person bound to pay, not good against 
junior mortgage which was to be advanced by payment of 
first. Ibid. 

. Personal decree, in addition to foreclosure, under act of 1880. 
Dbid. 

. Foreclosure in equity, fuller relief granted. bid. 

. Bill of sale to mule, or mortgage, instrument construed to be 
former. Bryan vs. Dozier, 380. 

. Witnessed by brother-in-law of mortgagee, not bad. Welsh et 
al, vs. Lewis & Son et al., 387. 

. Description of stock of goods, what sufficient. Ibid. 

. County where located, what sufficient statement to show. Ibid. 

. Perishable property mortgaged, sold by attachment, under 
order of ordinary, passed freed from lien of mortgage. Ibid, 

. Same: mortgage may claim proceeds, whether foreclosed or 
not. Ibid. 
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16. Instalments or debts due at different times, mortgage foreclosed 


for first, and fund invested or held by court to meet others. 
Hatcher vs. Chancey, 689. 


17. Specifics, note secured payable in, value recovered. bid. 
18. Counter-affidavit to foreclosure, filed and returned, fi. fa. is 


mesne process. Hart vs, Hutcher & Brannon, 717. 


19. Same: dismiss case, pay costs and re-foreclose, plaintiff may. 


Ibid. 
See Debtor and Oreditor, 2; Contracts, 7. 


MOTION IN ARREST OF JUDGMENT. See Judgment, 12. 


MOTION TO SET ASIDE JUDGMENT. See Judgment, 12. 


MUNICIPAL CORPORATIONS. 


1. 


2. 


Legislative control over streets and alleys. City of Allanta et 
al. vs. Gate City Gas Light Co., 106. 

Gas company, use of streets granted to, without consent of city. 
Ibid. 


. Estopped from objecting to use of streets, by permitting ex- 


penditures without objection. did.’ 


. Consent to use of streets unnecessary, mandamus to compel not 
needed. Ibid. 


. Injunction against interfering with laying gas pipes in streets. 


Ibid. 


. Powers limited to charter. City of Albany et al. vs. Savannah, 


Fla. & W. Rwy., 158. 


. Power to tax railroads yields to later act providing general 


mode of taxing. bid. 


. Tax railroads on necessary property, municipality cannot. 


Ibid. 


. Open ditch in street, permission to, makes city liable for in- 


jury. Mayor, etc., of Savannah vs. Donelly, 258. 


. Debt, election on question of creating, how held. County of 


Dougherty et al., vs. Boyt et al., 484. 


. Sidewalk, materials left on, without proper lights, owner liable 


forinjury. Wilson & Bro. vs. White, 506. 


. Same: ordinance as to exhibiting lights construed. | Did. 
. Costs awarded against city, where judgment of recorder re- 


versed. Mayor, etc., of Macon vs. Hoge, 696. 
Same : enforcement of judgment for costs, not presumed will be 
illegal. bid, 
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MURDER. See Criminal Law, 3,18, 25, 33. 


NEGLIGENCE. 
1. Isforjury. W. & A. R. R. 08. Wilson, 22; Lavier vs. Central R. 
R., 222; Central R. R. v8. DeBray, 406. 
. Age considered in determining. W. & A. R. R. vs. Wilson, 22. 


. Moving train, employé getting off, under order of conductor, 
not negligent, when. Central R. R. vs. DeBray, 406. 


*4. Opinion of witness as to negligence inadmissible. bid. 
. Custom not make negligent act good. Ibid. 
. More dangerous of two ways chosen, jury mayconsider. did. 
. Of employé of railroad, defeats recovery for injury. bid. 


. Presumption against railroads. Sav., Fla. d W. Rwy. vs. Stew- 
art, 427. 


. Stock law, effect on question of diligence, where railroad kills 
cow. Central R. R. vs. Hamilton, 461. 


. Sub-contractor’s negligence, when principal contractor liable 
for. Wilson & Bro, 0s. White, 506. 


. Obstructions left on street without lights. did. 


. Railroad employé, negligence of, connected with accident, pre- 
vents recovery. Sav., Fla. d W. Rwy. vs. Barber, 645. 


. Telegraph company liable for gross negligence of its agents. 
Western Union Tel. Co. vs. Shotter, 760. 
Same: printed conditions on message blanks not relieve from 
liability for negligence. bid. 


See Railroads; Municipal Corporations, 9. 


NEGOTIABLE INSTRUMENTS. 
1. Acceptance: suit by payee for use of drawers against acceptors. 
Davis & Bro. vs. Baker, for use, 33. 
. Acceptor primarily liable, drawer secondarily. Ibid. 


. Joint debtors sued on acceptance, not served in first suit, may 
be sued again. Ells vs. Bone, 466. 


See Merger, 2, 3. 


NEW TRIAL. 


1. Discretion in granting not abused. Simmons vs. Camp, 54; 
Lavier vs. Central Railroad, 222; Sav., Fla. & W. Rwy. os. 
Barber, 644. (See No. 13 below). 

2. Verdict demanded, errors not cause new trial. Hagar, alias 
Clark, vs. State, 164; Danielly, adm’r, vs. Colbert, adm’r, 218. 
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3. Error without injury not require. .Cincinnati & Ga, Railroad 
vs. Mims et al., 240. 


4. Application during term of trial, except in ~~ ate cases. 
Cothran, next friend, et al. vs. espe eal., 


. Motion in vacation under ez-parte order, not ai Ibid. 

. Consent order for making motion and serving, strictly complied 
with. bid. 

. Newly discovered evidence as ground of. (See Hvidence, 25.) 

. Not granted, though Supreme Court would have found other- 
wise. Green vs. State, 487. 

. Discretion in refusing not abused. Cecil & Thrasher vs. Gazan, 
631. 

. Motion, no action on at term, standscontinued. Sharp, adm’r, 
et al. vs. Findley et al., 654. (See 12 below.) 

. Judgment not conforming to verdict, not require new trial. 
Brand ws. Kennedy, 707. 

- Motion not heard at time appointed in vacation, without laches, 
and passed to next term, not dismissed. Murphey vs. Edu- 
cational Board, etc., 856. (See 10 above.) 

. First grant not scrutinized. bid. 

. Brief of evidence must contain copy of written evidence, un- 
less abbreviated by agreement. Baker et al., udm’rs, vs. 
Nicholls, 866. 


* 


NON-SUIT. 


1. Prima facie case made, not granted. Hawkins vs. Haynes, 40. 

2. Refused, in spite of suggestion of amicus curiz, no ground of ex- 
ception. Republic Life Ins. Co. vs. Beaty et al., 160. 

3. Justice, has he power to grant non-suit, on appeal trial? 
Quxre? Carnes vs. Mattox, 515. 


4. County, claim against not made in writing in twelve months, 
non-suit. Powell vs. County of Muscogee, 587. 


NOTICE. 

1. Bona fide, purchaser may be, though with notice of judgment. 
Danielly, adm’r, vs. Colbert, adm’r, 218. 

2. Chose in action assigned, notice necessary to stop equities. 
Clay vs. Banks et al., 363. 

3. Mortgage assigned to person bound to pay to advance another 
lien, and re-assigned by him, notice to his assignee unnec- 
essary to defeat. Ibid. 
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. Rule against attorneys for money, party furnishing evidence 
and defending by counsel has notice. Clark vs. Alexander & 
Wright, 500. 

. Set-off claim upon assignor against assignee, notice necessary. 
Nutting vs. Hill et al., assignees, 557. 

. Objection to interrogatories sustained on first trial, notice in 
writing not necessary on second trial. Cecil & Thrasher vs. 
Gazan, 631. 

. Inquiry, putting on, is notice. Smith et al. vs. Phinizy et al., 641. 

8. To produce books not served, not compelled to produce, though 
in same town. Brand vs. Kennedy, 707. 

. Waived by appearance at arbitration. Pike vs. Stallings, 860. 

See Prescription, 5; Injunetion, 17; Husband and Wife, 15. 


NOVATION. See Contracts, 10. 


NUISANCE. 


1. Mill-pond to be cleaned in six months or declared nuisance, 
clerk has no power to issue writ to abate. Wali et al. vs. 
Woolbright, ex’r, et al., 256. 

2. Trash and filth, throwing on premises enjoined. Lowe, trustee, 
vs. Holbrook, trustee, 563. 


OFFICERS. 


1. Solicitor pro tem. of county court, having orders for fees, may 
rule sheriff for money from fines and forfeitures. Mize, shff., 
0s. Blalock, 861. 


2. Attachment, same grounds not set up to as already made 
against rule absolute. bid. 


See Jury and Jurors, 4. 
OPPROBRIOUS WORDS. See Criminal Law, 50-53. 


ORDINARY. 


1. Determines questions on fence election and proclaims result. 
Dyson, ord’y, vs. Pope, 205. 

2. Mandamus to compel determination, none, unless application in 
writing before result proclaimed. did. 


PARENT AND CHILD. See Advancements, 


PARTIES. 


1. Election to sue either of two wrong-doers. S, W. R. BR. 0, 
Thornton, 61, 
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2. Opening decree where trustee was defrauded or in fraud, he 
was necessary party. Zorn, Jr., trustee, et al. vs. Lamar et 
al., 80. 


3. Trespass, all participating in or procuring, proper parties to 
bill to enjoin and quiet rights. Graham vs. Dahlonega Gold 
Mining Co. et al., 296. 


4. Wife, for self and children, may bring possessory warrant for 
exempted horse. Tucker vs. Hdwards, 602. 


5. Added by amendmentin equity. Epping vs Aiken, 682. 
6. Life use subjected to debt of life tenant, though trustee dead. 
Hatcher & Baldwin vs. Massey et al., 793. 


See Practice in Supreme Court, 30; Partnership, 10. 
PARTITION. 


1. Between tenants in common, right of. Arnett os. Munnerlyn, 
Jr., et al., 14. 


2. Profits received accounted for in decree. bid. 


PARTNERSHIP. 

1. Merger into judgment, none as to partner not served. lls vs. 
Bone, 466. 

2. Non est inventus not returned as to partner not served, not 
cause merger. Ibid. 

3. Sued on draft, partner not served may be, after judgment 
against others. Ibid. 

4. One partner selling land to firm as part of capital stock, is 
creditor, and to be paid before any profits for division. 
Keaton, ex’r, et al. vs. Mayo, 649. 

5. Accounts, equity has concurrent jurisdiction of. Hpping vs. 
Aiken, 682. : 

6. Mill business, profits ascertained and divided in equity. Ibid. 

7. Set-off individual claim against bill against firm, can partner? 
Quexre. Ibid. 

- 8. Surviving partner, suit on account not brought against in four 
years, barred. McNaught & Oo. vs. Bostick, adm’r, 782. 

9. Same: bar allowed torun, without reason, as to surviving part- 
ner, administrator of decedent released. Ibid. 

10. Discontinue as to surviving partner and proceed against admin- 
istrator of decedent, not allowed to. Ibid. 


PAWNS. See Corporations, 14-19. 
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. Affirmance, cross-bill of exceptions dismissed. Conder vs. Hol- 
leman & Ballard, 93. (See No. 17 below.) 


- Directions given to court}below. Codd vs. Wise, trustee, et al., 103; 


Geo. Pen. Cos., etc., vs. Nelms, prin. keeper, et al., 301. 


. Amicus curiz, overruling suggestion of, no ground of exeption. 


Republic Life Ins. Co. vs. Beaty et al., 160. 


. Verdict «emanded, ‘error in charge not cause reversal. Hagar, 


alias Clarke, vs. State, 164; Danielly, adm’r, vs. Colbert, adm’r, 
218. 

. Judgment reviewed, but not reasons for same. Lavier vs. Cen- 
tral R. R., 222. 

. Error without injury not cause reversal. Cincinnati & Ga. R.R. 
vs. Mims et al., 240; Carnes vs. Mattoz, 515. 

. Question not made on trial, not made here. McCall vs. Walter, 
287; Inman, adm’r, vs, Miller, Jr., 293; Rattaree vs. Morrow, 
528. 

. Corrections of bills of exceptions, how made. McCall vs. Walter, 
287. 

. Evidence, none shown to have been used on motion to dismiss 
motion for new trial, presumed there was none. Cothran, 
next friend, et al. vs. Brower et al., 357. 

- Cross-bill of exceptions dismissed, if judgment affirmed. Central 
R. R. vs. DeBray, 406. (See No. 8 above.) 

. Statute of frauds not considered under general exception to ver- 
dict. Johnson vs. Latimer, 470 

. Verdict not set aside, though this court would have found other- 
wise. Green vs. State, 487. 

. Evidence, ground of objection to, not stated, point not consid- 
ered. Wilson & Bro vs. White, 506. 

. Assignment of error must specify error. Carnes vs, Mattox, 515. 

. Special verdict, exception to, must specify error. Wallace, adm’r, 
et al, vs. Owen et al., 544. 

. Motion to dismiss writ of error coming too late not considered. 
Cecil & Thrasher vs. Gazan, 631. 

. Separate bill of exceptions to decree unnecessary, costs against 
party filing it. Sharp, adm’r, et al. vs. Findley et al., 654. 


25. Amended, bill of exceptions may be, by adding omitted plain- 


tiffs in error from record. Jbid.; Epping vs. Aiken, 682. 


26. Act of 1877, case sent ‘up under, after return day, burden of 


showing delay caused by plaintiff in error is on defendant. 
Sharp, adm’r, et al. vs. Findley et al., 654. 

. Motion for new trial going over to next term uncompleted, no 
ground to dismiss writ of error. Ibid. 
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28. Service of bill of exceptions by attorney must be verified by affi- 
davit. Wostenholmes vs. State, 669. 


29. Service by leaving copy at residence good. Ibid. 

30. Necessary party, partner not served with bill below was not. 
Epping vs. Aiken, 682. 

31. Grounds not approved, not considered. Brand vs, Kennedy, 707. 


32. Settlement agreed on, approved and judgment accordingly. 
Reese vs. Kirby, 780. 


. ‘* Defts. in error,’’ service acknowledged for, only includes those 
named in bill of exceptions. Cameron, adm’r, vs. Sheppard 
et al., 781. 

. Same: naming some of defendants in error and adding ‘‘ and 
others,’’ not sufficient. Ibid. 

. Amended by adding defendants in error, bill of exceptions 
may be. bid. 


. Same: though added, if not served, dismissal results. bid. 


. Errors must be distinctly alleged. City Bank of Macon et al. vs. 
Bartlett et al., 798. 

. Judgment which would have disposed of case refused, ex¢ep- 
tion to proper.- Brown & Co. vs. Massman Bros. & Co., 859. 

. Judgment right, reason for, immaterial. Wilson vs. Burks, 862. 

. Copy of written evidence must be in brief of evidence, unless 
abbreviated by agreement. Baker et al., adm’rs, vs. Nicholls, 
866. 


41. Copy of written evidence must be in bill of exceptions, where 
no motion for new trial. McMillan et al. vs. Davis, 866. 


PRESCRIPTION. 
1. Declarations of party in possession admissible to show it ad- 
verse. Huggins vs. Huggins, ex’r, et al., 66. 
2. Remaindermen, no prescription against during life estate. Hull 
et al. 08. Walker et al., 196. 
= 3. Injunction against use ef land and ore, under prescriptive title, 
none. Nethery et ux. vs. Payne, 374. 
4. Against railroad’s right to condemn land built on. Alabama 
Great Southern Railroad vs. Gilbert, 591. 


5. Tenant by pufferance making deed, seven years’ possession by 
grantees without notice, good. McDougald et al. vs. Reedy, 750. 
6. Perfectin this case. Camp et al. vs. Cochrane et al., 865. 


7. Dividing line established by seven years’ acquiescence. Ibid, 





910 


PRESUMPTIONS. 


1. Against railroads, where injury shown by. Savannah, Fla. & 
W. Rwy. vs. Stewart, 427. 


. Charge not sent up, presumption in favor of. Johnson vs. Lati- 
mer, 470; Benton vs. Horsley, 619; MeGruder et al. vs. State, 
864. 


. Bankruptcy not presumed involuntary or proceedings irregular. 
Woodward et al. vs. Bivins, 589. 


. That execution follows judgment. Smith et al. vs. Phinizy et 
al., 641. 


. That judgment does not go beyond pleadings. bid. 
. Death presumed from seven years’ absence, without being seen 
or heard from. O'Kelly et al. v8. Felker, 775. 
7. Same: how rebutted. bid. 


PRINCIPAL AND AGENT. 


1. Exceeding authority, agent, with notice to other party, not 
bind principal. Greer, adm’r, vs. Burnam, 31. 


2. Real estate agent selling half, half commissions. Holdridge vs. 
Cubbedge, 254. (See Nos. 7 and 8 below.) 

3. Remittance by check and notes, ‘‘ placed to credit,” was not 
payment until notes paid. Hali’s 8. F. Qotton Gin Co. vs. 
Black, assigneeee, et al., 450. 

Sub-contractor’s negligence, when principal contractor liable 
for. Wilson & Bro. vs. White, 506. 

. Fiduciary debt, agent whose business is to deal with property, 
failing to pay. Grannis et al. vs. Cubbedge, Hazlehurst & Co., 
582. 

. Exclusive territory given agent for selling, measure of damages 
for breach of contract. Rice, sung. ptnr., 605. 

. Real estate agent, to earn commissions, must sell, or be pre- 
vented by principal. Hyams vs. Miller, trustee, et al., 605. 
(See No. 2 above.) 

. Same: acceptance of proposition by principal, but trade not 
consummated, without fault by him, no commissions. bid. 

. Agent or confidential adviser causing sale and deed to be made 
on belief that land was bound for purchase money, and then 
buying, land subjected in equity. Hawk vs. Leverett et al., 
675. 

. Telegraph operator is agent of sender in naming price, and 
binds him. Semble. Western Union Tel. Co. vs. Shotter, 760. 
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11. Husband appearing at arbitration as agent of wife, binds her. 
Pike vs. Stallings, 860. 


See Sales, 1; Insurance,1; Actions, 1; Judgments, 17. 


PRINCIPAL AND SURETY. 


1. Guardian’s bond, surety sued, judgment against principal nec- 
essary, except when. Forrester, adm’r, vs. Vason et ut., 50. 


2. Administrator made party to judgment against estate, con- 
cludes him, and is prima facie evidence against sureties. 
Bennett, ord’y, v8. Graham, adm’r, et al., 211. 


3. Administrator’s sureties not bound for debt held not binding 
on estate. Ibid. 


4, Criminal recognizance, sureties on not relieved by arrest and 
giving bond for another offence. West et al. vs. Colquitt, gou’r, 
559. 

5. Same: aliter, if kept in confinement. Ibid. 

6. Laches of surety in not inquiring as to property given as secu- 
rity by principal, prevents opening judgment in equity. 
Smith et al. vs. Phinizy et al., 641. 


7. Maker of note may plead that he stood like an accommodation 
acceptor, and had been discharged by acts of holder. Hall 
vs. Capital Bank of Macon, 715. 

8. Indulgence to principal for consideration discharges surety. 
Ibid. 


PROCESS. See Mortgage, 18. 


. PROCESSIONING. 
1. Open and conclude, on trial of exceptions to report, applicant 
entitled to. Rattaree vs. Morrow, 528. 


. Single line run and marked, exception, but no point made 
because entire tract not run, no reversal under ground that 
verdict contrary to law and evidence. Ibid. 


. Entire tract, lines should be run and marked. JTbdid. 
. Plat and return both admissible. Ibid. 
. Line established by seven years’ acquiescence, respected. 


Camp et al. vs Cochrane et al., 865. 
PROFITS. 


1. Misapplication of,’same remedy as for principal. S.'W. R. &. 
vs. Thornton, 61. 
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PROMISSORY NOTES. 

1. For uninspected fertilizer, bad in hands of bona fide purchaser. 
Conley vs. Sims & Blalock, 161. . 

2. ‘‘Futures,’’ note for, void in hands of dona fide purchaser. Cun- 
ningham vs. Nat’! B’k of Aug., 401. 

3. Payment of debt, whether giving promissory note is, depends 
on intention of parties. Hall’s S. F. Cotton Gin Co. vs. Black, 
assignee, et al., 450. 

4. Consideration entirely usury, note invalid. Cheapstead vs. 
Frank et al., 549. 

5. Specifics, note payable in, value recovered. Hatcher vs. Chan- 
cey, 689. 

6. Maker primarily, endorser secondarily liable. Hall vs. Capital 
Bank of Macon, 715. 

7. Maker may plead that he stood like an accommodation acceptor, 
or surety, and had been discharged by acts of holder. bid. 


See Negotiable Instruments, 


PUBLIC POLICY. 


1. One case to settle all rights in controversy. Graham vs. Dah- 
lonega Gold Mining Co. et al., 296. 

2. ‘‘Future’’ contracts condemned. Cunningham vs. Nat’l B’k of 
Aug., 400. 


RAILROAD COMMISSION. See Railroads, 42. 


RAILROADS. 

1. Negligence of for jury. Facts warranting finding. W. é A. R, 
R. vs. Wilson, 22. 

2. Train in motion, empleyé inviting passenger to board. Ibid. 

3. Tax. by state, property, how returned and levy made. Sav., 
Fla. & W. Rwy. vs. Morton et al., 24. 

4. Tax, rate of, governed by charter; on property not used for 
railroad purposes, ordinary rate. Ibid. 

5. Tax by counties, no machinery for, under act of 1874. Ibid. 

6. Live stock carried over two roads injured, election to sue on 
contract or for tort. Southwestern R. R. vs. Thornton, 61. 

7. Condemning for right of way land abutting on alley, easement 
considered. Cincinnati & Ga. R. R. vs. Mims et al., 240. 
(See Nos. 28-32 below.) 

8. — land, value proved; not limited to market value. 
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9. Appeal from assessor’s return, annuls what occurred before 

them. Ibid. 

10. Employé injured without fault by negligence of other employés, 
may recover. Central R. R. vs. DeBray, 406. (See Nos. 
34-38.) 

11. Orders of conductor obeyed by train-hand, injuring resulting, 
recovery for proper. bid. 

12, Orders of superior, not in fault to obey, unless rash and dan- 
gerous. bid. 

13. Get off train by ordinary care, opinion that party could, inad- 
missible. tid. 

14. Moving train, employé not required to obey order to get off, not 
matter for experts. Ibid. 

15. Usual place, ‘‘skids’”’ kept in, no defence, if negligent. Did. 

. “Skids” near track injuring employé without fault, recovery. 

Ibid. 





















. Employé injured making prima facie case, defences of railroad 
are his negligence, or diligence of other employés. Ibid. 


18. Homicide of husband, measure of damages proved, how. Sav. be 
Fla, & W. Rwy. vs. Stewart, 427. 


19. Life tables, whether necessary to introduce. Ibid. 
20. Presumption against railroad, after personal injury shown. 












21. Defences open to railroad, after personal injury shown. Abid. 
Contributory negligence diminishes, but does not prevent, re- 





covery. bid. 
Walking on track, effect on recovery for personal injury, dis- 
cussed. bid. 





Diligence, measure of required of railroad. Ibid. 

Drunk on track, effect on recovery discussed. (Hall, J.) 
Ibid. 

Stock law, effect on question of negligence of railroad in killing 
cow. Central R. R. vs. Hamilton, 461. : 
27. Stock laws and laws as to diligence of railroads, not in pari ma- 
teria. Ibid. if 
28. Damages for failure to make connection, special loss to theatri- | 
cal manager, unknown to railroad, not recoverable. Geo. R. i 
| ; 






ee 







R. 08, Hayden, 518. 


29. Right of way taken without condemning, cannot enlarge, and 
destroy house built near track, and standing nine years. - | 
Alabama Great So. R. R. vs. Gilbert, 591. (See 7, 8 above.) ity 


Charter rights strictly construed. Ibid. 
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. Right of way was a privilege; if not exercised, land owner may 
useland. Ibid. 

. Right of way: election as to amount of land necessary under 
charter, binds. Ibid. 

. Condemning for right of way, prescriptive title to land built on, 


good against. Ibid. 
. Employé injured, to recover, must be blameless about that 


business. Sav., Fla. & W. Rwy. vs. Barber, 644. 

. Same: negligence not contributing to injury not prevent recov- 
ery. Ibid. 

. Employé injured, not necessary to recovery that it should have 
been impossible to extricate hand. Ibid. 

. Same: ordinary care of employé necessary. bid. 

. Employé injured, what proof will shift onus. Ibid. 

. Duty to allow opportunity for passenger to stop at destination. 
Nunn vs. Geo. R. R., 710. 

Wake passenger asleep at destination, not bound to; voluntary 

promise of conductor not binding. did. 

. Assisting unattended females, etc., how far custom becomes 
binding, not decided. bid. 

- Railroad commission, power of, determined by former decision. 
Geo. R. R. et al. vs. Smith et al., R. R. Comm’rs, et al., 863. 


See Criminal Law, 28. 
REAL ESTATE AGENT. See Principal and Agent, 2, 7, 8. 
RECEIVER. See Injunction and Receiver. 
RECORD. See Judgmenis, 13. 
REGISTRATION. See Sales, 2; Husband and Wife, 15. 
REMOVAL OF CAUSES. See United States Courts. 


RES ADJUDICATA. 

1. Former decision in Supreme Court. Southwestern Ratiroad vs, f 
Thornton, 61; Bailey vs. Ross, adm’r, et al., 771; Coates & Co. 
vs, Allen et al., 787; Beall et al., ex’rs, vs. Clark et al., 818; Geo. 
R. R., et al. 08. Smith et al., Railroad Comm'rs, et al., 863. 

2. Rule absolute against sheriff, same grounds of defence not set 
up against attachment for contempt. Mize, sh’ff,vs Blalock, 
861. 


See Judgments, 7. 





RES GEST. See Evidence, 11. 
REVERSION. See /:tates, 8. 
RICHMOND COUNTY, See Augusta. 
ROADS AND BRIDGES. 


1. Private way not granted except to farms and residences. 
Board of Comm’rs Bibb Co. et al. vs. Harris, 250. 

2, Private way only granted on necessity, provision limited, not 
increased power. Ibid. 





ROBBERY. See Criminal Law, 9. 


SALES. 


1. By agent not ratified, purchaser is tenant by sufferance. Smith 
vs. Singleton, Hunt & Ov., 68. 
2. Record conditional sale, failure not subject property to previ- 
ous judgment. Conder vs. Holleman & Ballard, 93. 
3. Mixture of inspected and uninspected fertilizers, sale illegal. 
Conley vs. Sims & Blalock, 161. 
. Mortgage or bill of sale, instrument construed to be latter. 
Bryan vs. Dozier, 380. 
- Ground rent, re-entry and sale to pay, excess of proceeds Over 
debt, equitable right to. Laurence et al. vs. Mayor, etc., of 
Sar, et al., 392. ' 
. By wife to husband invalid without order of court. Cain vs. 
Ligon et al., 692. 
. Administrator’s not enjoined, except when. Bailey vs. Ross, 
adm’r, et al., 771. 
. Rescinded, property re-taken and payments sued for, hire for 
use recovered. Wilson vs. Burks, 862. 


SAVANNAH. 


1. Ground rent system; right of re-entry and re-sale if rent not 
paid; equitable right to excess of proceeds above debt. 
Laurence vs. Mayor, etc., of Sav. et al., 392. 


SCHOOLS. See Constitutional Law, 20, 22. 


SEDUCTION. See Criminal Law, 37. 


SERVICE. See Attorney & Client, 20, 21; Practice in Supreme Court, 
28, 30. 
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SET-OFF. 
1. Plea of, held good in this case. Flournoy & Epping vs. Wooten, 
ez’r, et al., 168. 
2. Deposit account in bank, to set-off against suit on negotiable 
note by holder or assignee, must allege notice. Nutting vs. 
Hill et al., assignees, 557. 

. State demand not set-off in equity. Epping vs. Aiken, 682. 

. Partnership, bill against, can member set off individual claim? 
Quexre? 682. 

- Debt of deceased husband set off against claim of wife who con- 
verts his effects into money and leaves county. Harwood vs. 
Andrews, 784. 

. Equitable set-off in cases of insolvency. Ibid. 

. Improvements set up against ejectment, general allegations not 
sufficient. Clewis vs. Hartman, 810. 

. Improvements set-off against mesne profits, claim for latter 
withdrawn, former falls. bid. 

. Improvements, whether relief granted on account of, under 
equitable plea in ejectment, not decided. bid. 

. General allegation of payment of tax on land, in equitable plea, 
bad. Ibid. ; 

11. Sale rescinded, and suit for payments made, hire of property 
set-off. Wilson vs. Burks, 862. 


- 


SHERIFF. 
1. Fees for attorney allowed on money rule. Semble. McCall vs. 
Walter, 287. ; 
2. Special bail, not charged as, for failure to execute bail process 
in trover. Gladden, sheriff, vs. Dozier, 380. 


3. Rule made absolute against, same defences not urged against 
attachment for contempt. Mize, sheriff, vs. Blalock, 861. 


SOLICITOR GENERAL. See Officers, 1. 
SPECIFIC PERFORMANCE. See Equity, 39-41. 


STALE DEMANDS. See Equity, 31, 33. 


STATE. 
1. Convict system discussed. Geo. Pen. Cos., etc., vs. Nelms, prin. 
keeper, et al., 301. 
2. Corporations, lessees called, state cannot take advantage of 
fact. Ibid. 
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3. Police powers not parted with. Ibid. 
See Comity of States. 


STATUTE OF FRAUDS. 


1. Account charged in name of another for convenience of real 
debtor, not within statute. Flournoy & Epping vs. Wooten, 
ex’r, et al , 168. 

2. Invoked, must be, in order to be considered by Supreme Court. 
Johnson vs. Latimer, 470. 


3. Not considered on general exception to verdict. bid. 


See Insurance, 2. 
STATUTE OF LIMITATIONS. See Limitations, Statute of. 
STOCK AND STOCKHOLDERS. See Corporations. 


STOCK LAWS. See Fences. 


STREETS AND SIDEWALKS. 
1. Gas company granted right to lay pipes, without consent of 


city. UVity of Atlanta et al. vs. Gate City Gas Light Co., 106. 
2. Alley ceased to be used, reverts to abutting lot owners. Cincin- 
nati & Ga. R. R. vs. Mims et al., 240. 
3. Alley, easement estimated in condemning lots abutting on, by 
railroad. Ibid. 


4. Ditch opened in street, city consenting, liable for injury. Mayor, 
etc., of Sav. vs. Donnelly, 258. 


5. Materials left on sidewalk without proper lights, owner of same 
liable for injury resulting. Wilson & Bro. vs. White, 506. 


TAX. 
1. On railroads, property how returned and levy of state tax made. 

Sav., Fla. & W. Rwy. vs. Morton et al., 24. 

. Rate controlled by charter. bid. 

. Property not used for railroad purposes, rate same as with other 
people. bid. 

. Railroads, county tax on, no machinery for. bid. 

- Railroad enjoining double tax of county, must it pay reason- 
able sum? Quzre? Ibid. 

. Injunction against illegal tax. bid. 

- Railroad’s necessary property, municipal corporations cannot 
levy taxon. Vity of Albany etal. vs, Sav., Fla & W. Ruy., 158. 
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8. Payment to other than tax collector on election day, bad; pen- 
alty is loss of vote. Austin, Jr., vs. State, 595. 
9. Payment to constable holding fi. fa., good. Ibid. 
10. General allegation of payment of taxes, in equitable plea, bad. 
Clewis vs. Hartman, 810. 
11. Fi. fa. and sale against agent of another than owner, inadmis- 
sible as title. Clewis vs. Hartman, 810. 


TELEGRAPH COMPANIES. 


1. Liable for gross negligence of agents in transmitting. Western 
Union Tel. Co. vs. Shotter, 760. 

. Printed conditions at head of blanks cannot limit liability for 
negligence. Ibid. 

. Mistake in telegram offering price, settlement on basis of, com- 
pany liable for. bid. 

. Price, error in naming, measure of damages is difference be- 
tween market price at place to which sent and price stated 
in telegram. bid. 

. Operator is agent of sender in naming price, and binds him. 
Semble. Ibid. 


TENANTS IN COMMON. See Estates, 1, 2. 


TITLE. - 


1. Deed or bond for title, paper construed. Bell vs. McDuffie, 264. 
2. Judgment binds title in vendor, with bond for title given and 
part of purchase money paid. Ibid. 

. Same: semble, purchaser under levy would obtain just what 
vendor had. bid. 

. Bond for title, obligor in, selling to bona fide purchaser without 
notice, latter takes title. Nethery et ux. vs. Payne, 374. 

. Instrument construed to convey title to mule, and not mere 
mortgage Bryan vs. Dozier, 380. 

. Condition allowing re-entry and sale, if ground rent not paid, 
excess of proceeds above debt, equitable right to. Laurence 
etal. vs. Mayor, etc., of Sav. et al., 392. 

7. Justice court fi. fa., sale of land under, without entry of no per- 
sonalty, void. Robinson et al. vs. Burge, 526. 

. Metes and bounds control, whether amount is more or less. 
Benton vs. Horsley, 619. 

9. Fee simple title conveyed under deed in this case. Hlbis vs 
Hunnicutt et al,, 637. 
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10. Judgment in ejectment conclusive, unless less than fee found. 
Parker vs. Stambaugh et al., 735. 


11. Voluntary settlement of husband on wife not recorded in three 
months, inferior to deed for value before record, but superior 
to purchase thereafter. Adair et al. vs. Davis, 769. 


12. Cloud on title, claim not amounting to. Bailey et al. vs. Ross, 
adm’r,etal., 771. 


13. Dividing line established by seven years’ acquiescence. Oamp 
et al. vs. Cochrane et al., 865. 


See Contracts, 21; Prescription, 


TORTS. 
1. Contracts and torts, suits on compared. Southwestern R. R. 0s. 
Thornton, 61. 
2. Election to sue on tortor contract. Ibid. 
3. Election as to suing one of two wrong-doers. Ibid. 


4. Judgment on tort is not contract. McAfee et al. vs. Covington et 
al,, 272. 


. Injured blaster in leased quarry, given a house by owner 
of quarry, and after seven years’ possession ejected under 
warrant, is tort. Crwsselle vs. Pugh, 745. 


TRADERS. See Injunction and Receiver, 12; Laws, 5. 


TRESPASS. 

1. Injunction against trespass by insolvent. Graham vs. Dahlon- 
ega Gold Mining Oo. et al., 296. 

2. Injunction against trespass destructive of freehold. Ibid. 

8. Parties, all participating or procuring trespass, made. Ibid. 

4. Continued throwing of trash and filth on premises, enjoined. 
Lowe, trustee, vs. Holbrook, trustee, 563. 

5. Failure to produce papers under notice and order, considered 
as showing trespass. Mayo et al. vs. McPhaul, 758. 


See Criminal Law, 36. 


TROVER. 
1. Special bail, sheriff not charged as, for failure to execute bail 
process. Gladden, sheriff, vs. Dozier, 380. 
2. Bail affidavit, original attached to declaration, not dismissed. 
Bryan vs. Dozier, 380. 
3. Title sufficient to serve as basis of trover, instrument construed 
to convey. bid, 
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4. Property sued for, although value alleged, need not be proved. 
White et al. vs. White, 670 


TRUSTS AND TRUSTEES, 


1. Attorney’s fee taken entirely from trust estate, it being only 
liable for one-third, is diversion, and attorney liable. Big- 
ham vs. Coleman, trustee, 176. 

. Same: trustee knowingly ratifying, also liable. bid. 

. Trust not denied under suit by trustee, order of appointment 
admissible, though instrument creating trust not attached. 
Ibid. 

4. Trustee for hfe-tenant only, under this will. Bull et al, vs. Wal- 
ker et al., 195. 
5. Re-investment of fund, estate in, was same as in original prop- 


erty. Ibid. 
6. Purchaser at sale under fi. fa. against life usee, only took life 


use. Ibid. 
7. Reform individual deed, so as to bind cestuis que trust who re- 
ceived no benefit, equity willnot. Zillis vs. Hunnicuitt et al., 
637. 
. Life use subjected to debt of life tenant, though trustee dead. 
Hatcher & Baldwin vs. Massey et al., 793. 


See Parties, 2; Judgments, 17. 


UNITED STATES COURTS. 
1. Claim under fi. fa. not removable to. Hochstadter Bros. vs, Har- 
rison et al., 21. 
2. Removable, claim under attachment is, if attachment remov- 
ed. bid. 
3. Bankruptcy, exclusive jurisdiction of. Brady, gdn., vs. Brady, 
71. 


USURY. See Interest and Usury. 


VARIANCE. See Pleadings, 3. 


VENDOR AND PURCHASER. 
1. Tenant by sufferance, purchaser from agent unratified is. Smith 
vs. Singleton, Hunt & Co., 68. 
2. Bona fide, purchaser may be, though knowing of judgment. 
Danielly, adm’r, vs. Colbert, adm’r, 218. 


3. Judgment against vendor binds title, though bond given and 
part of purchase money paid. Beli vs, McDuffie, 264. 
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4. Demand for more freight than agreed, on delivery, purchaser 
may repudiate contract. Johnson vs. Latimer, 470. 


See Assignments, 1; Principal and Agent, 2,7, 8; Title; Sales, 


VENUE. 


1. Larceny after trust, venue at place of demand. Soulevs. State, 
267. 

2. Issue on, should be made by plea. Central R. R. vs. DeBray, 
406. 

8. Barnesville isin Pike county, judicial cognizance. bid. 


VERDICT. 
1. Reasonable intendment given to. Cobb vs. Wise, trustee, et al., 
103. 
2. Substantial omissions cannot be supplied by decree; such as 
not finding for or against one party. bid. 
3. Demanded by evidence, error in charge not cause reversal. Ha- 
gar, alias Clark, vs. State, 164; Clarke vs, Alexander & Wright, 
500. 
. Contrary to evidence. Lee vs. State, 260. (See Nos. 9, 11, 
12, below.) 
. Not set aside, though Supreme Court would have found other- 
wise. Green vs. State, 487. 
. Special verdict, exception to, should specify wherein wrong. 
Wallace, adm’r, et al. vs, Owen et al., 544. 


. Writing, agreed verdict in criminal case reduced to, and left 
with foreman, is mere resolution, subject to change before 
delivery. Silvey vs, State, 553. 


. Usury being only issue, verdict for plaintiff but allowing time to 
redeem land, wascontrary tolaw. Broach vs. Kelly, 698. 


. Weight of evidence against verdict. Ibid. 


. For ‘‘ homestead’? means homestead applied for and contested. 
Brand vs. Kennedy, 707. 


Doubtful if verdict supported in this case. McDougald etal. vs. 
Reedy, 750. 

. Not contrary to evidence. Murphey vs. Educational Board, 
etc., 856. 


See Damages, 1, 4. 
VOTING. See Elections. 


WAGES. See Garnishment, 2, 4, 5. 
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WAIVER. 


1. Irregularity in indictment waived, cannot object to evidence 
under. Thomas vs, State, 44. 


2. Irregularity in pleadings waived; entire pleadings not. Ibid. 


3. Objection to juror known, waived, if not made till after verdict. 
Danielly, adm’r, vs. Colbert, adm’r, 218. 

4. Of ‘‘ exemption rights,’’ not include ireedom from garnish- 
mentof wages, unless expressed. Smith, constable, vs. John- 
ston, 748. 


5. Appearance at arbitration waives notice. Pike vs. Stallings, 860. 


WARRANTY. 


1. Implied only resorted to in absence of express. Johnson vs, 
Latimer, 470. 


WASTE. See Injunction, 7. 


WATER COURSES. 


1. Diverting stream by insolvent, damaging lands below, enjoined. 
Graham vs. Dahlonega Gold Mining Co. et al., 296. 


- Diverting destructive to freehold, enjoined. bid. 


. Diverting, all participating in or procuring, parties to bill. Ibid. 
. High-water mark discussed. Benton vs. Horsley, 619. . 


WILLS. 


1. Construed to leave co-tenancy in widow and son. Arnett vs. 
Munnerlyn, Jr., et al., 14. 
2. Construed to leave trust for life tenant, with remainder over. 
Bull et al. v8. Walker et al., 195. 
. Construed to vest equal shares in wife and children, postponing 
distribution. Grote et al., gdns., vs. Pace, adm’r, et al., 231. 
. Same: share of wife, at herdeath, passed to her heirs, under 
statute of distributions. Ibid. 
. “Children,” legacy to,explained by parol. Cheney, ex’r, v8. 
Selman, gdn., 384, 
. Construed to dispose of entire estate and provide for remain- 
der over. Lilly, adm’r, vs. Griffin, 535. 
. Impossible to carry out will, judge of superior court may ren- 
der any decree necessary. Sharp, adm’r, et al. vs. Findley 
et al., 654. 
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8. Same: sale ordered at chambers or in term, if no disputed 
facts. Ibid. 

9. Construed to create reversion in case of death of son without 
children or descendants. Nussbaum & Dannenberg vs. Evans, 
adm’r, 753. 

10. Entails not favored; but intention carried out, where legal. 
Ibid. 

See Inheritance; Legacy. 


WITNESS. 


1. Dead, party to contract being, alleged donee from, is incompe- 
tent in suit by administrator. Huggins vs. Huggins, ex’r, et al., 
66. (See Nos. 6, 14, 21, 22 below.) 

. Same: incompetent to show improvements since death. Ibid. 

- Dead, former evidence, what foundation necessary to admit. 
Mitchell vs. State, 128. 

. Competency doubtful, admitted, and credibility left to jury. 
Ibid. 

‘ Crntneitieitien, right to sift not curtailed. bid. 

- Dead, other party to contract or cause of action, when witness 
disqualified, and when not; Code, §3854 construed. Flour- 
noy & Epping vs. Wooten, ex’r, et al., 168; Bigham vs. Coleman, 
trustee, 176; Shepherd, Hooper & Co. 08. en, ex’ Tr, 458. 
(See Nos. 1, 14, 21, 22.) 

. Agent, when disqualified by death of other party. Mlournoy & 
Epping vs. Wooten, ex’r, et al., 168. 

. Act of 1866 did not add new restriction, but admitted witnesses, 
with certain exceptions. bid. 

. Impeach witness: affidavit drawn for client not admissible 
against attorney. Bigham vs. Coleman, trustee, 176. 

. Impeached, witness may be, by showing difference in testimony 
at different times. 

. Impeachment abandoned, no ground for new trial. bid. 

. To mortgage, witness being brother-in-law of mortgagee, not 
make bad. Welsh et al. os. Lewis & Son et al , 387. 

. Experts, that railroad employés not required to get off moving 
trains, is not for. bid. 

. Dead, party to whom payment made, but debt barred, debtor 
competent. Shepherd, Hooper & Co. v3. Crawford, ex’r 458. 


. Chinaman, after preliminary examination, sworn on Bible. 
Green vs. State, 487. 
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. Reconciled if possible, testimony must be with admissions in 
former pleading. Wilkinson & Wilson vs. Thigpen, 497. 

- Admissions in judicio, as estoppel, discussed. Ibid. 

. Admissions in one suit not estop in case between other parties, 
Ibid. 

. Credit is for jury. did. 

. Competency, question on, not raised after judgment. Clarke 
vs. Alexander & Wright, 500. 

. Dead, father being, son-in-law competent on question of ad- 
vancement of negroes to daughter, after negroes freed. Wal- 
lace, adm’r, et al. vs. Owen et al., 544. 

22. Dead, father under whom title claimed by gift being, son com- 
petent in suit against another. White et al. vs. White, 670. 

23. Mistake of witness not cause new trial, except in extraordinary 
cases. O'Kelly et al, vs. Felker, 775. 

. Diligence in discovering mistake must be shown. (Ibid, 

. Contract to employ witness ata salary, if case gained on his 
testimony, he being half-brother of ajuror, new trial. Beall 
et al., ex’rs, vs. Clark et al., 818. 

. Joint criminal trial, with right in each defendant to testify for 


other, each may be impeached. McGruder et al. vs. State, 864. 
. Same: indictment for larceny and plea of guilty, admissible to 
impeach. Ibid. 


See Charge of Court, 4. 


WORDS AND PHRASES. 


. ‘* Loss” by bailee, includes injury. Hawkinsvs. Haynes, 40. 
. ‘‘ Discontinuance” includes dismissal for want of prosecution. 
Rountree vs, Key, 214. 
. ‘* Bona fide purchaser,’’ as against judgment. Danielly, adm’r, 
vs. Colbert, adm’r, 218. 
. “County officer,’’ who may not be jury commissioner. McLain 
vs, State, 279. 
. ‘* Fixtures and utensils.’’ McCall vs. Walter, 287. 
. Permanent and movable fixtures distinguished. Ibid. 
. ‘*Children,”’ parol to show whoare. Cheney, ex’r, vs. Selman, 
gan., 384. 
. ‘‘Along’’ a line, not mean on the line. Benton vs. Horsley, 619. 
‘“* High-water mark” discussed. bid. 
‘* Wards of chancery,’’ minors, become when petition shows 
their interest. Sharp, adm’r, et al. vs. Findley et al., 654. 
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11. ‘* Damnum absque injuria,”’ when'not applicable. Nat. Hx. Bk. 
v8, Sibley et al., 726. 

12. ‘‘ Defendants in error,’’ who are. Cameron, adm’r, vs. Shep- 
pard et al., 782. 

13. ‘‘ Practically insolvent,’’ though having money. Harwood os. 
Andrews, 784. 





